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JUDICIAL REAPPORTIONMENT 


By GEORGE TEMPLAR 


State Senator and Member of the Arkansas City, Kansas, Bar 


Epiror’s Notre — This is an address which was delivered before members of the Kansas Bar 
at Topeka, Kansas, December 9, 1944. A general oral discussion concerning judicial redistricting in 
Kansas followed the presentation of this address. 

I have been asked to discuss this proposition from the standpoint of the 
lawyer. Naturally, the lawyer is proverbial for his reluctance to change and his 
desire to cleave to established custom and precedent. If his judicial district con- 
sists of one county with 1 to 4 judges at all times available for the transaction 
of business, he could of course ask for little more by way of convenience in the 
conduct of his vocation. 

Since the proposed redistricting contemplates a reduction in the number 
of districts and in the number of judges, it is unlikely that lawyers living in the 
more sparsely settled parts of the state will welcome such a proposition with 
much enthusiasm since it is now somewhat of a chore, I am told, to wait upon 
the presiding judge of some of the districts which comprise several counties 
and, under the rules promulgated by the supreme court, the judge of that type 
of district is hard put at times to cover it on schedule. 

So the average lawyer is not whooping it up for redistricting, even though 
the legislative council of the state in its comprehensive report, suggests that 
teapportionment for the purpose of decreasing the number of judicial districts 
is desirable and feasible. 

Assuming that redistricting is desirable, although on the part of the aver- 
age lawyer I seriously doubt if there is any great desire for it, let us consider 
the feasability of redistricting, the probabilities of its being done on a general 
and comprehensive scale. No lawyer would advovate any proposition without 
careful consideration, if he had a choice of different forums in which his pro- 
ceding might be instituted. In this matter there is no choice and the legislature 
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of Kansas must, as laws and the constitution now stand, take whatever steps 
are advanced on this general scheme. 


I do not know how many of you ever have seen the legislature in action 
on a general redistricting bill, but in 1933 such an exhibition took place over 
a senatorial reapportionment bill and the session was demoralized for weeks 
before the bill finally was pushed through. Only by the greatest of exertion on 
the part of the proponents and resort to blacklisting of bills of unconvinced 
members, regardless to merit, produced a favorable vote. Personally, I should 
not like to see a repetition of that affair and general redistricting bills have a 
way of getting into just that kind of a snarl. We must bear in mind that the 
legislative body, as a whole, is composed of serious minded conservative men, 
a great majority of them laymen, a large percent of them farmers. They will 
undoubtedly favor a general redistricting bill if it can be shown to them that 
the taxpayers will be saved some money — Yes, it’s still popular to talk of 
saving money for the taxpayer, at least, here in Kansas. Furthermore, if the 
need for a reduction of the number of judges and judicial districts is great and 
pressing, perhaps we lawyers should take the lead in proposing a fair and work- 
able plan else the thing may be taken from our hands and given devastating 
treatment by uninformed and indifferent laymen, indifferent to the conse- 
quences. 


This situation is one that cannot be longer ignored and it is probably now 
too late to undo what has been going on for years, though some might think 
that the war has been the cause of the great reduction in court business, that 
isn’t the reason. The information furnished us by the judicial council as well 
as that recompiled by the legislative council indicates that long before the war 
commenced there was a great decline in the number of cases disposed of by the 
courts in Kansas. The statistics reveal that during the 9 year period from 1933 
to 1942 there was a 25 percent reduction in the number of cases disposed of 
by the courts and if you analyze the figures a little more carefully you will find 
that the great increase of default divorce cases has prevented an even greater 
decline for in 1933 only 18 percent of the cases were divorce cases, when in 
1942 35 percent involved the dissolution of marriage ties. By the way, that has 
increased to 42 percent in 1943, and probably has increased to 50 percent by 
this time. In this connection, however, the judicial council’s figures reveal 
that in 1933, the courts reached their peak in the number of cases disposed of 
and that if 1927 were used as a starting point the comparison would not be so 
unfavorable. Still it must be admitted that the divorce business now equals 
all other kinds of cases and that we have witnessed a great reduction in other 
kinds of court business. 


The report of the legislative council reveals a number of reasons for this 
decline of the number of cases and in the main most of us will agree I think, 
with the causes advanced by that group. There are other causes, however, that 
keeps some kinds of litigation from our courts, and some may be noted. Some 
trial judges have taken too seriously their responsibilities as a thirteenth juror; 
the supreme court has too often transgressed its own frequently announced 
rule that the facts are for the jury to decide and that questions of negtigence 
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and contributory negligence are for the juries. If these oft repeated rules were 
revitalized in our practice so that the hazards of litigation would be with the 
triers of fact rather than the arbiters of the law, at least we would see the dis- 
position of more negligence cases by trial rather than by settlement for a pit- 
tance or nuisance value and, furthermore, we would not find court dockets 
throughout the state practically void of actions against interstate common car- 
riers by raii. 

And there are other things; for instance, all types of litigation is conducted 
before boards and commissions, many of these have been created in the state 
of Kansas, notably the compensation commission, the tax commission and the 
corporation commission— and lawyers have written these laws, sponsored 
them before the legislature and voted for their passage. I am not criticizing 
these bodies but they have gobbled up a lot of law business, it has been taken 
from the courts. 

Lawyers have likewise written into laws special provisions requiring much 
litigation to be conducted in Shawnee county — sometimes for a logical reason, 
sometimes not. 

Federal boards and administrative agencies are hatching out legal bodies 
with judicial power at a great rate, many of them with the power to adopt their 
own rules of procedure and evidence. Some of these smack of the “Kangaroo” 
vatiety. Before them a man may lose his property and his right to do business 
in this country on a finding by one of these so-called commissioners or exam- 
iners based on the rankest kind of second degree hearsay evidence. That variety 
of judicial procedure, ladies and gentlemen, is bodily tearing the vitals from 
our long established judicial system. 

We have not kept alive to the possibilities that might be worked out for 
the benefit of our profession. The medical profession has far out-stripped us. 
As a group, the medics pretty generally have stopped activities which inci- 
dentally or designedly injure their profession. They don’t even have to work 
for the government in taking care of government business and the government's 
telief clients without being paid for it. The lawyer does much for the govern- 
ment and satisfies himself by calling it patriotism, and no doubt it is — yet I 
am told that government directives to discharged servicemen include a subtle 
warning to stay away from lawyers. Again, we all repeatedly have seen the 
ptinted sentence on all kinds of insurance certificates and policies which reads 
something like this, “You don’t have to see a lawyer to collect your money,” 
implying, at least, that it’s a dangerous thing to see a lawyer. The sad part of 
that commentary is that members of our profession have themselves been 
largely responsible for much of the imputations spread on fellow members of 
the bar. 

' Perhaps more lawyers appear as legislature representatives of various 
gtoups and organizations than any other class, and yet, these lawyers, with rare 
exceptions, aren’t working in the interest of the lawyers, more often, they are 
working against that interest. On the other hand we find our medical friends 
appearing with a united front, they are alert politically, their interest extends 
even to matters of political contests in local counties. I know, I have seen them 
in action. 
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My time does not permit a discussion of the causes of things which I have 
tried tc point out as reducing the number of cases litigated in our courts. But 
there is a situation developing throughout the country in which more and more 
business is taken from the jurisdiction of the courts and in a few instances the 
courts have been expressly prohibited from entertaining or taking any kind of 
jurisdiction. The reasons for this must be recognized by the bench and bar 
and corrected, if possible. 

We will either do that or the business of the courts will continue to dimin- 
ish and the problem of redistricting will become more acute. If we must have 
any redistricting, let us face the matter courageously, offer some practical plan 
and not have the matter taken out of hands where it may receive rough treat- 
ment. The lawyer has attended well to everyone’s business but his own. This 
is one item of business the lawyer cannot neglect. Most of us would be glad 
to have redistricting so long as it doesn’t affect the district in which we prac- 
tice. I feel that way, but we must take some action, either to get more business 
into the courts of Kansas or we cannot stave off for long the redistricting of 
judicial districts which the legislative council says is desirable and feasible. 
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PROCEDURE IN PROBATE MATTERS 


By Ross E, BORDERS 
Judge of the Montgomery County Probate Court 


Eprror’s Note — This is an address which was delivered before members of the Kansas Bar 
at Topeka, Kansas, December 9, 1944, during a discussion of proposed changes in the Kansas pro- 
bate code. 

I 


The last meeting of the State Bar Association was held soon after the deci- 
sion of In re Estate of Grindrod, 158 Kansas 345, was rendered by the Kansas 
Supreme Court. At that time there was a general feeling among the attorneys 
that the law as to those matters decided was wrong and should be changed 
by act of the legislature. Subsequently, in the case of In re Estate of Pallister, 
159 Kansas 7, the principles decided in the Grindrod case were further stated 
and perhaps modified. During the period of time between these decisions a 
proposed act relating to courts was proposed in the Judicial Council Bulletin 
for July, 1944. In the issue of the Bulletin for October, 1944, appears an atti- 
cle by the Hon. Everett E. Steerman, President of the Bar Association of the 
State of Kansas, concerning the problems raised by the Grindrod case. 


Before the Grindrod case, many attorneys thought that an interested party 
who desired to contest the probate of a will could ignore the notice of hearing, 
take an appeal within nine months of the date of the probate court’s order 
admitting to probate, and secure a full hearing in the district court, in which 
he could raise all objection to the will that he might desire. Appeals taken in 
time from justice of the peace, city and county courts are tried with the de- 
fendant having that privilege. The probate code specifically provided that, in 
the trial on appeal to the district court, the court ‘. . . shall have and exercise 
the same general jurisdiction and power as though the controversy had been 
commenced by action or proceeding in such court and as though such court 
would have had original jurisdiction of the matter.” It further provides: ‘The 
district court may allow or require pleadings to be filed or amended.” It 
appears that under this statute the courts might have held that the interested 
party in a will contest proceeding could originally present his objections to the 
will in district court or appeal. 

However, in the Grindrod case the Kansas supreme court held that an 
interested party must present his objections to and file his pleadings in the 
probate court. There is no specific statute requiring any person other than a 
petitioner to file pleadings in the probate court. Yet, the form of notice pre- 
sctibed by section 186 of the probate code, which form must be substantially 
complied with, contains a provision which notifies a party that he is required 
to file his written defenses to the petition, and that, unless he do so, judgment 
and decree will be entered in due course. 

The supreme court’s decision seems to have been based primarily upon 
this section. Under the decision, a person who neglects to file his objections to 
a petition after notice, is in default and is without further remedy, with one 
possible exception. The probate court under section 189 of the probate code 
has control of its orders, judgments, and decrees for thirty days after the date of 
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the rendition thereof. By dictum in the Grindrod case the court indicates that 
a person might regain his rights lost by default, if he will file with the probate 
court within thirty days a petition to set aside the order allowing a petition, and 
state therein, or by other pleadings, his objections. 

The court in the case of In re Estate of Pallister, 159 Kan. 7, holds that 
all an interested party needs to do to protect his right to object to a petition, 
is to file his objections in the probate court. No evidence need be presented. 
On appealing to the district court, the objector has the right to present his case 
in full to the court. 

In the Grindrod case, no pleadings were filed in the probate court and no 
evidence was presented. The parties contesting the will were in default and 
had no further remedy. In the Pallister case, objections were filed in the pro- 
bate court, but no evidence was presented. The parties contesting the will were 
not in default and were permitted to try their case by appealing to the district 
court. Their rights were preserved by a mere formality not specifically pre- 
scribed by statute, and were not lost by their failure to present the matter to 
the probate court. A minority of the supreme court, in rendering a dissenting 
opinion in the Pallister case, states an obvious fact. The parties, in not pre- 
senting their objections to the probate court, were not fair to the court. The 
court under the evidence was required to grant the petition. The probate 
courts’ decision might be reversed on appeal as a result of no error of the 
probate court, evidence being presented to the district court in opposition to 
the petition, no portion of which evidence having been presented to the probate 
court. 

It is obvious that, if the judges of the probate and district courts are 
equally qualified to sit as judges, a person is as likely to receive a just judgment 
from the probate court as from the district court. In the Pallister case the 
hearing on the petition to probate the will in the probate court was of no legal 
import whatsoever, and so far as the rights of the parties were concerned, 
might as well have never been conducted. 

It must not be overlooked that the decisions in the Grindrod case and in 
the Pallister case apply not only to will contests, but to all probate court 
proceedings. 

The proposed act relating to courts as proposed by the judicial council in its 
bulletin for July 1944, is as follows: 
An Act relating to courts, prescribing their powers, duties, and procedure and jurisdiction 
and amending sections 59-301 and 59-2267 of the General Statutes Supplement of 1943 
and repealing said original sections. 


Be it enacted by the Legislature of the State of Kansas: 


Section 1. Section 59-301 of the General Statutes Supplement of 1943 is hereby 
amended to read as follows: Sec. 59-301. The probate courts shall be courts of record, 
and, within their respective counties, shall have original jurisdiction: 


(1) To admit last wills and testaments to probate ; 
(2) To grant and revoke letters testamentary and of administration ; 


(3) To direct and control the official acts of executors and administrators, to 
settle their accounts, and to order the distribution of estates; 
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(4) Of partnership estates as provided in this act; 
(5) To determine the heirs, devisees, and legatees of decedents ; 


(6) To appoint and remove guardians for minors and incompetent persons, and 
to make all necessary orders relating to their estates, to direct and control the official acts 
of such guardians, and to settle their accounts ; 


(7) To hear and determine cases of habeas corpus; 


(8) Of trusts and powers created by wills admitted to probate, and of trusts 
and powers created by written instruments other than by wills in favor of persons subject 
to guardianship; to appoint and remove trustees for such trusts, and to make all neces- 
sary orders relating to such trust estates, to direct and control the official acts of such 
trustees, and to settle their accounts; but this provision shall not affect the jurisdiction of 
district courts in such cases; 


(9) To appoint and remove trustees of estates of convicts imprisoned in the 
penitentiary under sentence of imprisonment for life, to make all necessary orders relating 
to their estates, to direct and control the official acts of such trustees, and to settle their 
accounts ; 


(10) To hold inquests respecting insane persons, and to commit insane persons 
to hospitals for the insane, or elsewhere for their care and treatment ; 


(11) Such other jurisdiction as may be given them by statutes pertaining to 
particular subjects ; 


(12) And they shall have and exercise such equitable powers as may be neces- 
sary and proper fully to hear and determine any matter properly before such courts ; 


Provided, That nothing contained in this section or the code of which this section is 
@ part, nor the fact that the probate court is exercising jurisdiction of the estate of a 
decedent or ward shall be construed as impairing, diminishing or affecting the original 
concurrent jurisdiction conferred upon and granted to district courts by this act. 


{Eprror’s Note — Italicized words are not in present section 59-301 of the General Statutes 
Supplement of 1943.] 


Sec. 2. The district courts of this state shall have original concurrent jurisdiction of 
actions against the estate of a decedent or ward and of actions against the fiduciary of the 
estate of a decedent or ward and of actions to contest a will. 


Sec. 3. Any person having a demand against the estate of a decedent may, in an 
action against a representative of the estate, establish the same by the judgment or decree 
of the district court of the county in which the estate is being administered. A certified 
copy of which judgment shall be filed in the proper probate court within the time and 
manner prescribed by section 59-2238 of the General Statutes Supplement of 1943; that 
the commencement of any such action shall be within nine months after the date of the 
first published notice to creditors. 

Sec. 4. The mode of contesting a will in the district court after probate shall be by 
civil action in the district of the county in which the will was admitted to probate, which 
action may be brought at any time within nine months after the date of the order admit- 
ting the will to probate, but not thereafter. 

Sec. 5. The order of the probate court admitting a will to probate shall be prima 
facie evidence on the trial of any such original action to contest a will in the district court 
of the due attestation, execution and validity of the will. 

Sec. 6. Upon the trial of any such original action in the district court to contest a 
will, a certified copy of the testimony of such of the witnesses examined upon the original 
probate as are out of the jurisdiction of the court, dead, or have become incompetent since 
the probate, shall be admitted in evidence. 

Sec. 7. Any person having a demand against the estate of a ward may, in an action 
against the representative of the estate, establish the same by the judgment or decree of 
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the district court of the county in which the estate is being administered, and file a certi- 
fied copy of such judgment or decree in the probate court and procure an order for its 
payment. 

Sec. 8. Section 59-2267 of the General Statutes Supplement of 1943 is hereby 
amended to read as follows: Sec. 59-2267. Any person having a demand, other than tort, 
against the estate of a ward or against his guardian as such may present it to the probate 
court for determination, and upon proof thereof procure an order for its allowance and 
payment: Provided, That nothing contained in this action, or the code of which it is a 
part, nor the fact that the probate court is exercising jurisdiction of the estate of a ward, 
shall be construed as impatring, diminishing or affecting the original concurrent jurisdic- 
tion conferred upon and granted the district courts by this act. 


{Eprror’s Note — Italicized words are not in present section 59-2267 of the General Statutes 
Supplement of 1943.} 

Sec. 9. This act shall apply to any action or proceeding pending at the time this act 
takes effect. 


Sec. 10. Sections 59-301 and 59-2267 of the General Statutes Supplement of 1943 
are hereby repealed. 


As to the proposed act relating to courts, most of this act in my opinion 
is good and should be adopted. I wish to point out that to section 3 of this act 
which provides for a creditor, if he desires, filing his action in the district court 
against the representative. The present procedure may be better. At the present 
time, claims must be filed in the probate court, except as to liens upon the prop- 
erty of the decedent, and notice is given to the interested parties before the 
matter is heard by the court. I am referring specifically to claims for over 
$50.00. May I submit that as to a claim against a decedent's estate, that the 
representative is not the most interested party, but that the heirs, devisees and 
legatees are most interested. If an estate is insolvent, the other creditors are 
most interested. None of these other parties are made parties defendant in 
this proposed procedure. At the present time in the probate court, objections 
to petitions for the allowance of demands are usually filed by the interested 
parties, and not by the representative. 


Section 4, 5 and 6 have been proposed because there has been a feeling 
among attorneys generally that the present law as followed in the Grindrod and 
Pallister cases is wrong. Wills are often offered for probate immediately after 
the death of the decedent and the matter may be heard by the court within a 
short time thereafter. Those who do not object before the hearing, after notice, 
are barred from making their objections later. It is often impossible soon after 
the death of the decedent to determine the facts as to the execution of the will 
in order that proper objections might be made. Facts upon which to base a 
will contest might not be discovered until after admission of the will to probate. 
Accordingly, this act gives the interested parties an additional nine months 
period of time in which to contest the admission of a will to probate. Pre- 
sumably if the parties so desire they might follow one of two courses: 

1. Object to the admission of a will to probate in the probate court and 
if the decision is adverse, appeal. 

2. File the will contest proceedings in the district court within nine months 
of the date of the order admitting a will to probate, regardless of whether or 
not objections have been made in the probate court. 
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We must not overlook the fact that if this act is passed, the supreme court 
might hold that only one of these remedies is available. A person might follow 
the first procedure and then discover that remedy is no longer available. This 
act has not been fully studied and legislation should be enacted which would 
leave no doubt as to the exact procedure that must be followed as to a will 
contest. 

A further clarification should be made. There are in reality two types of 
questions as to a will. One is a question as to whether or not a will should be 
admitted to probate. The other is a question as to the construction of the will 
in which it is claimed that one or more devises or bequests in the will are void. 
I think that the proposed act refers only to a contest as to the admission of a 
will to probate but the meaning of the statute should be made clear. The 
term “will contest” should be defined by the legislature. 

At the present time the probate code makes no specific provision for the 
construction of a will by the probate court. Obviously, it is necessary for the 
court to construe the will when property is ordered distributed. In the absence 
of jurisdiction to construe a will before distribution of property is involved, it 
may appear that the probate court has jurisdiction to construe a will, but not 
before the hearing on a petition to distribute property. 


In the Grindrod case syllabus five reads as follows: 

5. Executors and Administrators — Presentation of Crimes — Necessity. 
The words, “all demands,” as used in G. S. 1943 Supp. 59-2239, which require 
demands to be exhibited in the probate court within a stated time were intended 
to be all-inclusive and to include claims or demands of every type and character 
against a decedent’s estate and to any portion thereof, except in particular cases 
where a statute may expressly provide otherwise. 

It may be the law in Kansas that an heir, devisee, or legatee who desires 
to contend that a bequest or devise contained in a will is void, is bound by the 
non-claim statute, and must commence his proceedings to construe the will in 
the probate court before the expiration of nine months from the date of the 
first published notice to creditors. It may be the law that such a proceedings is 
a will contest and the rule of the Grindrod case applies. It may be the law 
that such proceedings can be brought only by filing objections when distribution 
of property is involved. 

The jurisdiction of the probate court at this time is not fully determined, 
and all lawyers and judges agree that this matter must be fully settled as soon 
as possible. 

It is quite possible that it might be wise to make provision for initial pro- 
ceedings to construe a will to be filed in the district court at any tme after a 
will has been admitted for probate. , 


II. 


During the past few years the powers and jurisdiction of the probate courts 
have been greatly increased. This has been caused by the enactment of the 
probate code and the supreme court’s decisions construing it. Accordingly, we 
find that the probate court, which once was primarily a clerical office for the 
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keeping of records is now a court of law. 

While there has been this improvement as to the practice and procedure 
before the court, the legislature has neglected to provide qualifications for the 
probate judge. Accordingly, we have a large number of probate judges in the 
state of Kansas who are not attorneys, have no conception of their powers or 
duties, and do not understand the principles of law which they must determine. 
A number of judges cannot even understand a simple statute. These facts, at 
least, partially, have caused the judicial council to propose an act relating to 
procedure in probate court. One of the reasons for the bill appears to be the 
lack of business in the district court. This reason has no merit. Why should 
the judge of the probate court and the district court trade places, with the dis. 
trict judge deciding probate matters and the probate judge deciding nothing? 
One might as well combine the two offices. This proposed act reads as follows: 


An Act Relating to Procedure in the Probate Court. 
Be it enacted by the Legislature of the State of Kansas: 


Section 1. When a petition shall be filed in the probate court (1) to admit a will to 
probate; (2) to determine venue or a transfer of venue; (3) to allow any claim exceeding 
$50; (4) for the sale, lease, or mortgage of real estate; (5) for conveyance of real estate 
under contract; (6) for payment of a legacy or distributive share; (7) for partial or final 
distribution; (8) for an order compelling a legatee or distributee to refund; (9) for an 
order to determine heirs or legatees, or (10) for an order which involves construction of 
a will or other instrument; any interested party may request the transfer of such matter 
to the district court. When a request for such transfer is filed less than three days prior 
to the commencement of the hearing, the court shall assess the costs occasioned by the 
subpoena and attendance of witnesses against the party seeking the transfer. Such request 
may be included in any petition, answer, or other pleading, or may be filed as a separate 
petition, and shall include an allegation that a bona fide controversy exists and that the 
transfer is not sought for the purpose of vexation and delay. Notice of such request shall 
be given as ordered by the probate court. 

Sec. 2. Upon the filing of such request the probate court shall deliver to the district 
court the file in the matter, or so much thereof as may be necessary for a determination of 
the issues raised. Such issues shall thereupon be heard and determined in the district 
court as an appeal from the probate court. A transcript of the proceedings and judgment 
of the district court shall be certified to the probate court as in other appeals, and the 
probate court shall proceed in accordance therewith. No further appeal upon such issue 
shall be had to the district court. 


Sec. 3. Appeal to the supreme court from judgments and orders of the district court 
made pursuant to this section may be taken as provided for appeals in other cases. 

It appears that either this bill should be enacted by the legislature, or that 
some other plan be worked out, a part of the plan being the requirement that 
the probate judge be an attorney. My immediate suggestion is that this bill 
not be offered at this time, until an attempt shall have been made to pass legis- 
lation providing for proper qualifications for probate judges. The proposed 
act, if passed, would take most of the power from the probate judge and would 
make the probate court primarily a clerical office for the keeping of records. 
It seems foolish to have a court without giving the judge of the court the power 
to render decisions in matters pending before that court. If this act is passed, 
however, I wish to suggest that there be added a Part 11 to section 1 to read as 
follows: ‘(11) for an interlocutory or final order of adoption” and a Part 12 
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to read ““(12) for the appointment of a fiduciary.” Two of the most highly 
contested matters that I have had to decide during the past two years have been 
in adoption proceedings. As to the proposition of the appointment of a fiduci- 
ary being determined by the district court, I need only to mention that the 

estion of whether or not there was a surviving spouse by reason of a common 
law relationship, and the question of legitimacy of a child, might be raised, 
and be detremined, before the court could appoint a fiduciary. I wish to sug- 
gest further that an additional section be added, providing for the determina- 
tion of fees by the district court. It is wrong for a person not an attorney to 
have the power of determining what are reasonable attorney fees. A probate 
judge who is not an attorney is less able to determine what is a reasonable 
attorney fee, than any of the other questions which are proposed to be sub- 
mitted to the district court for decision. 


I wish to state further that if these powers are taken from the probate 
courts, that it would probably be wise to eliminate the election contest court 
upon which the probate judge sits and is principal judge. 


Section two of this proposed act provides that, upon the filing of the re- 
quest, the files in the matter, or a portion of the files, be delivered to the district 
court for the determination of the issues. It is my opinion that the original files 
should be retained by the probate court and that a transcript of the matter be 
filed with the district court. The district court would retain the transcript and 
certify its order to the probate court. This would prevent a portion of the orig- 
inal probate court files being retained permanently by the clerk of the district 
court. 


I am not jealous of the jurisdiction of the probate court. It is my opinion 
that the state of Kansas could very well do without probate and juvenile courts 
and justice of the peace courts. In all of these courts there is to some extent a 
lack of judicial atmosphere. There are no qualifications requiring the judge 
to be a person who is learned in the law. In all of these courts a judge also acts 
as clerk. A judge ought to be a person who does nothing but render decisions 
in matters pending before him. I think it would be wise to amend the consti- 
tution and to eliminate these three courts. The jurisdiction of the probate court, 
except as to emergency matters could be given to the district court. The dis- 
trict judge in Montgomery county has time to decide all the matters that are 
heard by both the district judge and the probate judge and still would not be 
very busy. 


City courts could be established in all cities of over 5,000 population with 
at least one city court being established in each county, regardless of the size of 
the towns, with the requirement being made that all judges of the city courts be 
attorneys. Judges of the city courts could be given original jurisdiction as to the 
emergency matters, only three of which I think of offhand which might occur: 
Habeas corpus proceedings, injunctions and restrain orders, and commitment 
of individuals to state hospitals for the insane. Juvenile court matters could 
very well be handled by the city courts. This plan would leave us with three 
courts: city courts, district courts, and the supreme court. At the present time 
in the state of Kansas there is no respect for justice of the peace courts, and 
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there is no respect for most of the probate courts. I doubt if there is any public 
service in which an attorney might better work than in the creation in Kansas 
of a judiciary system which would be competent and respected. 
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PROPOSED CHANGES IN THE PROBATE CODE 


By ALEX HOTCHKISS 
Former State Senator and Member of the Lyndon, Kansas, Bar 


Eprror’s Note — This is an address which was delivered before members of the Kansas Bar 
at Topeka, Kansas, December 9, 1944, during a discussion of proposed changes in the Kansas 
probate code. 

Although two sessions of the legislature have passed since the adoption of 
the probate code in 1939, it is likely that more interest has been aroused in the 
provisions and effect of the code, and more changes therein have been sug- 
gested, in the past few months than in any other period of its history. In part, 
at least, this is the result of the series of recent decisions of the supreme court 
interpreting and applying the code provisions; but with the passage of time 
and a broader experience in the practical operation of the code, many other 
problems, not yet presented to the appellate court, have developed. Lawyers 
and judges have been compelled to deal with these matters as they arise in the 
office and in the lower courts and it is safe to say that there is at present no 
other legal topic of equal interest and discussion, and particularly in view of 
the approaching session of the legislature, the subject of ‘Proposed Changes 
in the Probate Code” has been made a topic for discussion at this meeting. 
The “Proposed Changes” referred to, of course, relate to the two specific pro- 
posals, one by the legislative council and one by the judicial council; but some 
reference will be made herein to some other problems suggested by various 
members of the bar. Perhaps the greatest subject of interest pertains to pro- 
ceedings to probate wills and those in opposition thereto, and also to proceed- 
ings for the establishment of claims or demands against estates; hence this 
discussion will deal primarily with those questions. 

The enactment of the probate code carried with it, among others, two 
important changes. These were, first, the provision repealing the statute pro- 
viding for actions to contest wills in the district court after probate, and, second, 
the grant of equitable power to the probate court necessary to hear and deter- 
mine any matter properly before it. The effect of these changes has been to 
deprive the district court of original jurisdiction over these matters. There are 
some who urge restoration of these powers to the district. court; others who feel 
that no change in jurisdiction should be made but that some clarification of 
unsettled or disputed questions of procedure should be made by statute; and 
still others who feel no change should be made at all. The two proposals by 
the legislative council and judicial council were prepared by each council at 
about the same time. They were not intended as competitive ideas. They were 
the result of the consideration of each body performing its proper functions. 

Like the bench and the bar, the judiciary committee of the legislative 
council and the council itself were divided in their opinion as to whether or not 
some change should be made in the probate code. Consequently, such proposal 
was reported to the legislature without recommendation. In explanation of 
this, the report of the committee, adopted by the council, emphasized that the 
question was one of such importance to the public and to the members of the 
bar that it should at least be considered by the legislature and a determination 
made as to whether the existing code should be altered. 
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It is interesting to note that in both proposals, if the parties desire to use 
the forum, no existing jurisdiction is taken away from the probate court. 


In the legislative council proposal, original concurrent jurisdiction with 
the probate court is conferred upon and granted to the district courts, of actions 
against the estate or fiduciary of a decedent or ward and of actions to contest a 
will. This power is granted notwithstanding the fact that the probate court may 
at the time be exercising jurisdiction of such estate. Claims or demands may 
be established against an estate in the district court. Action thereon must be 
commenced within nine months after the notice of appointment, which is the 
same limitation as exists in the probate code. Judgment when rendered shall 
be filed in the probate court. 


The former provision of the statute with reference to the manner of con- 
testing a will in the district court after probate, together with provisions that 
the order admitting the will is prima facie evidence of its attestation, execution 
and validity, is proposed for enactment in the same language as such statute 
existed prior to its repeal by the adoption of the present probate code. 


The judicial council proposal provides for a transfer to the district court 
of the original hearing on proceedings filed in the probate court covering ten 
items, which may be condensed as the following proceedings: 


1. To admit a will or construe a will or other instrument. 


. To determine or transfer venue. 


2 
3. To allow claim over fifty dollars. 
4 


. For the sale, lease, or mortgage of real estate or for conveyance of real 
estate under contract. 


. For payment of legacy of distributive share, or compelling refund 
thereof, or for partial or final distribution. 


6. For determination of heirs or legatees. 


Any interested party may request a transfer of such matter to the district 
court and if request is filed less than three days before the hearing, cost for 
subpoena and witness fees shall be assessed against such party. The request 
may be included in any petition, answer or other pleading, or may be filed asa 
separate petition. It requires an allegation that a bona fide controversy exists 
and that the transfer is not sought for the purpose of vexation and delay. The 
probate court shall order notice of the request to be given. The proposal 
further requires that the probate court shall deliver the necessary files sufficient 
to determine the issues raised, and the district court then proceeds as upon an 


appeal. 

Before considering the effect of these proposals, it may be well at this 
point to consider the situation as it now appears to be with reference to claims 
or demands and actions to contest wills. In a series of cases summarized in 
Sheedy v. Willoughby, 157 Kan. 508, our court has held that all claims or 
demands, with but a limited exception, are required to be filed in the probate 
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court which has exclusive original jurisdiction thereof as expressed in the fol- 
lowing language of Egnatic v. Wollard, 156 Kan. 843: 


“Except for matters involving the adjudication of secured demands and a few others 
where adequate and proper relief is not expressly provided for, the Kansas probate 
code, effective July 1, 1939, grants exclusive original jurisdiction to the probate 
court over all matters incident and ancillary to the control, management, adminis- 
tration, settlement and distribution of decedent's estates, including the exhibition 
and establishment of claims and irrespective of whether those claims be denomi- 
nated equitable or legal.” 


The exception was applied in the case of the enforcement of a mechanic’s 
lien where in the case of Leidigh & Havens Lumber Co. v. Wyatt, 153 Kan. 
214, the court held jurisdiction was properly in the district court even though 
an estate was in the process of administration. 


Some of these cases mentioned have dealt with alleged oral agreements 
to convey or devise property. These have been uniformly held to be within 
the exclusive original jurisdiction of the probate court. In addition, where tes- 
tate estates have been involved, the court has held such proceedings to be ac- 
tions to contest wills and as such the district court did not have original juris- 
diction thereof. In classifying the action, the court followed a rule well estab- 
lished prior to the enactment of the probate code to the effect, that any cause 
of action which a pleader can set down on paper which, if established, would 
render a will nugatory or impairs the effect of the same is an action to contest 
a will. 

There is also involved in this question of jurisdiction, the issues raised 
in a proceedings to admit a will to probate, in actions to contest and the scope 
of review on appeal. Recent decisions have raised numerous questions and 
many are not answered. 


In the case of In re Grindrod, 158 Kan. 345, an heir at law filed no writ- 
ten defense or objection in the probate court in the proceedings to admit a 
will to probate. On appeal, the court held that the district court did not acquire 
jurisdiction to try the will contest action where no objection had been made 
against the will in the probate court and no steps were taken in such court to 
vacate or set aside the order of probate. 


In the case of In re Estate of Pallister, 159 Kan. 7, in the probate court, 
opponents of a will filed a petition in opposition to the petition to admit it 
to probate, but introduced no evidence. On appeal the district court per- 
mitted the opponents to amend. The supreme court held that where an action 
to establish a will has been instituted and contestants have filed written objec- 
tions, an appeal will lie to the district court from an order admitting the will 
to probate, and that the contestants are not precluded from taking such appeal, 
by the fact that no evidence was introduced and that on appeal, the district 
court has the same jurisdiction as though it had original jurisdiction of the 
matter and it may allow or require pleadings to be filed or amended. 

The action in the Grindrod case was characterized as a “demand” as the 
same is used in G. S. 1944 Supp. 59-2239, which requires the filing within a 
certain time and it was held that the same was tantamount to an action to con- 
test a will and must be filed in the probate court. The limitation provided in 
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the section quoted is nine months after the notice of appointment. 

Under these decisions, the question naturally arises as to the issues that 
are present on a petition to admit a will to probate. Also, what is the effect 
of the order in such proceedings on further proceedings with reference to the 
will in the probate court. The Grindrod case further called attention to the 
fact that there was open to the parties the right to vacate or modify judgments 
of the probate court as provided by statute. Like a district court during term 
time, a judgment is under the control of the probate court for thirty days after 
rendition, which permits a simple method of vacating or modifying such 
judgment. 

However, the same section makes reference to vacation or modification 
as provided by Section 605 of the code of civil procedure. The questions con- 
cerning the effect of this statement in the Grindrod case are ably stated by Mr. 
Everett E. Steerman, President of the Bar Association, in his recent article in 
the Kansas Judicial Council Bulletin, where he says: 

“It is to be doubted that the supreme court intended to leave an inference that the 

provisions of the code of civil procedure above referred to would be applicable to 

orders, judgments and decrees of the probate court and particularly orders admitting 
or refusing to admit a will to probate. A close reading of the sections of the code 
of civil procedure pertaining to the vacating of a judgment in the district court will 
show that the grounds for setting aside such a judgment or order could not be 
applicable to the probate court. Furthermore, the consequences of such a decision 
on the part of our court would be most grave. In fact it would make the title to 


real estate involved in the administration of an estate unmerchantable until the 
expiration of the two or three-year period in which to bring an action to vacate a 


judgment as —s in said sections of the code of civil procedure. In other words 


the period of time in which a judgment in the probate court could be opened up 
and vacated, if said sections of the code of civil procedure are applicable, would 
extend beyond the period of time required to administer an estate as provided by 
the probate code. This procedure question is most important.” 


In another case dealing with a contest action and limitation, In Re Estate 
of Pennington, 158 Kan. 495, the court declared that a claim that the deceased 
by her will had breached an implied contract with her sister to make a mutual 
and reciprocal will was a contest of a will and could not be asserted on pro- 
ceedings for final settlement but should have been timely asserted against the 
estate during the course of administration, citing the Grindrod case. 


Cases occurring under the old code defining the former procedure, are 
cited in the case of In Re Perkins, 145 Kan. 611. The effect of such proceedings 
are best explained in the following citation from McCarthy v. Weber referred 
to therein: 

An appeal may be taken from an order of the probate judge allowing or refusing 

a probate, but when the appeal is taken from such an order and the issue is retried 

at length in the district court it is still regarded as a preliminary proceeding, and 

whether the trial results in the probate of a will or the refusal to probate, it may 
thereafter be contested in a civil action if brought within three years after the 

making of the order probating or refusing to probate the will. (G. S. 1909, § 9796; 

Durant v. Durant, 89 Kan. 347, 131 Pac. 613.)’” 


The court added that the period of contest was limited to one year at the 
time In Re Perkins was decided. Early in its history, the statute authorizing an 
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independent action to contest wills in the district court was held to be cumu- 
lative, which made it possible to contest a will after it had been admitted to 
robate. 

. The present code does not make any positive declaration as to the effect 
of an order admitting a will to probate. As above pointed out, the old pro- 
cedure still permitted it to be treated as a preliminary proceedings but the stat- 
ute under which such decisions were made has been repealed. As indicated by 
Mr. Justice Parker in his partly dissenting and partly concurring opinion in the 
Pallister case, there is, from a procedural standpoint a difference in the kinds 
of proceedings which may be brought or defended by objectors to, or con- 
testors of a will. It appears that all types are probably now intended to be 
classified as will contest actions. However, without attempting to adhere to 
strictly legal classifications, there seem to be three situations in which some 
objection or contest is desired to be raised. 

First, on a petition to admit a will to probate, opposition to probate on 
grounds, which, if sustained, would destroy the validity of the will and deny its 
admission to probate; second, if a will is admitted to probate, a separate action 
to set aside a will on those same grounds; third, that type of action which does 
not defeat the will but contests all or part of its terms and provisions, with the 
object of rendering them inoperative and ineffective because of some pre-exist- 
ing contract with the testator to devise or convey the property, by reason of 
conflict of its provisions with some statute or positive rule of law, or some other 
similar reason. It is not intended by this to suggest that separate actions for the 
second and third situations are necessary or required. If both are relied upon 


they, of course, could and should be included in the same proceeding. 

It appears from the Grindrod and Pennington cases above cited that at 
least the third situation mentioned is classified as a “demand” and as such must 
be filed within nine months after the notice of appointment. 

The Grindrod case further declares that there is provided an opportunity 
to oppose a will upon any ground at the hearing of a petition for probate. It 
is further stated that 


“the hearing of probate was intended to be at least one of the occasions for assert- 
ing opposition to a will in the Probate Court.” 


The determination of the other occasions was not the issue in that case and the 
decision does not indicate what those other occasions might be. 

These recent decisions have naturally raised new questions as to the rights 
of the parties and procedure on matters of opposition to and contests of wills 
in the probate court. In case of an order admitting a will to probate where no 
written objections have been filed and no order of vacation or modification has 
been made, is such judgment and order final and binding? Or, may an action 
then be instituted in the probate court within nine months from the first pub- 
lished notice of appointment to set aside the will on grounds that would have 
prevented its admission to probate if asserted on the original hearing? Or, 
under the same factual situation, some lawyers raise the question as to whether 
of not an action to contest a will may be instituted within the limitation of 
the non-claim statute on grounds that would not effect the admission of the 
will to probate but are of the kind described in the third class above. 
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Since it is quite clearly settled by the decisions that the probate court has 
exclusive original jurisdiction of all proceedings in opposition to or to contest 
wills, it naturally follows that the period within which such opposition or 
action to contest should be asserted would be found in the probate code. It 
seems clear that unless barred by failure to plead in the proceedings on admis. 
sion to probate, the period of limitation of at least the third class of action 
described, is the non-claim statute of nine months after the publication of notice 
of appointment applicable to all demands. Unless the time is extended by the 
language of the Grindrod case, the hearing on probate was at least one of the 
occasions for asserting opposition to the will, the question has been suggested, 
that the limitation for this purpose is at the time of hearing the petition to 
admit the will to probate, together with the thirty day period thereafter, in 
which the judgment may be vacated or modified by the probate court. 


However, a new question has been injected into the period of limitation. 
G. S. 1943 Supp. 59-2404 provides “. . . that an appeal may be taken within 
nine months from an order admitting or refusing to admit a will to probate.” 
In at least two cases our court has referred to this not as a bar to an appeal 
but as limitation of an action to contest. In Hutchinson v. Pihlblad, 157 Kan. 
392, the court said: 


“.. . the proceeding was in the nature of a contest of the will. So considered, 
the petition, having been filed over nine months after the will was admitted to 
probate, was filed too late. (59-2404)” 


the citation being the statute fixing time bar on appeals. Again in the Pallister 


case, the court deals with both the non-claim section and section barring ap- 
peals, and says: 


“Before proceeding to the main issue we take note of the appellee’s suggestion that 
the proceeding in opposition to the will may be barred under the nonclaim statute, 
G. S. 1943 Supp. 59-2239, being in the nature of a claim against the estate and the 
amended petition having been filed more than nine months after the first published 
notice to creditors. As to that we need only say that the proceeding by appellants 
was clearly in the nature of a contest of a will. . . . It is conceded that if the instant 
action is of such nature it was filed in time. (G. S. 1943 Supp. 59-2404.)” 


the same also being the section fixing time bar on appeals. 


These references to the appeal section should be considered with the 
language in the Pallister case, that on appeal, the district court has the same 
jurisdiction as though it had original jurisdiction of the matter. This has sug- 
gested the question among some, as to whether, after opposition to the probate 
of a will has been filed in the probate court, an action in the district court is 
permitted on all issues which may there be developed by taking an appeal 
within nine months. 

This apparently was the view of the statute entertained by Mr. Bartlett 
in his work on the probate code where he says with reference to the appeal 
statute: 


“This provision of the former statute is repealed from the probate code; and the 
procedure established thereby is opposition to probate in the probate court, with the 
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right of appeal to the district court where the district court exercises practically the 
same powers as it formerly exercised in suits to contest wills or the denial of their 
probate.” (1 Bartlett Kansas Probate Law and Practice, p. 101.) 


All of these questions raised above are not determined by either of the 
two proposals which have been suggested. Regardless of what action may be 
taken on them, all will agree that it is important to know with certainty, when, 
how, and to what extent opposition to a will may be asserted or the same be 
contested or set aside. On this, statutory clarification has been suggested cov- 
ering the following points: 

1. Declaration of the effect on future. actions of an order admitting a 

will to probate. 


2. Manner and time within which such order might be set aside in the 
probate court. 


3. Manner and time within which action to contest may be brought in the 
probate court on grounds other than of opposition to probate of will. 


The limitation on asserting opposition to the probate of a will should not 
be too short. Any lawyer in the practice or any person who has been involved 
with an invalid will, readily recognizes that the facts concerning such invalidity 
are not always discovered or readily ascertainable by the time of hearing peti- 
tion for probate. They may not come to light until some substantial time 
thereafter. If the period within which these are required to be brought forward 
and asserted is too much limited, substantial rights may be lost. 


Attention will next be given to the possible operation of the suggested 
ptoposals. The effect of the legislative council proposal is that the selection 
of the district court as the place of hearing is confined solely to petitioners 
against an estate, and such original jurisdiction could not be invoked by the 
fiduciary or other interested parties connected with the estate. 

No change is made in the jurisdiction or procedure from the former pro- 
vision relative to an action to contest a will. However, the proposal would 
make a substantial change in both the present and former procedure relative 
to claims or demands against an estate. Contrary to the opinion frequently 
expressed, the district court formerly did not have jurisdiction against the estate 
of a deceased person in every kind of a claim or a demand. In Johnson v. Len- 
der, 140 Kan. 329 (1934), the jurisdiction of probate and district courts con- 
cerning claims is discussed as it applied under the former code then in effect. 
There was cited with approval cases as early as 34 Kan. holding that the limit 
of the district court jurisdiction over matters relating to the estates of deceased 
persons is an equitable jurisdiction, and that the jurisdiction of the district court 
cannot be invoked where the statute has provided the relief sought in an ordi- 
nary legal proceeding in the probate court and no special circumstances requir- 
ing the aid of equity are disclosed. The court held that unless the claim shows 
on its face that equitable considerations enter into its allowance or that the 
title to real estate is involved the proper forum is in the probate court. 

The effect of the proposal then would be to permit claims of any kind to 
be filed in the district court in the first instance thus enlarging its former juris- 
diction. It would also permit the filing of a claim where no controversy might 
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be involved concerning it and where its allowance would be entered by the dis- 
trict court without any contest. 


One of the arguments in favor of restoration of jurisdiction to the district 
court over will contest actions is that it is a useless procedure to try out a 
matter in the probate court when it is known that in all probability there will 
be an appeal and the same thing will be necessary again in the district court. 
There is no certainty that a resort to our former procedure will solve this dif_- 
culty. As above pointed out, this statute was formerly interpreted to permit 
an independent action in the district court after a probate hearing and appeal 
to the district court. 

An analysis of the judicial council proposal discloses that with the excep- 
tion of proceedings for the sale of personal property and for the selection of 
homestead and statutory allowances, all matters are included within its terms 
which are likely to arise in the ordinary course of administration. Its provi- 
sions are mandatory and upon request the probate court is required to transfer 
the hearing to the district court. This may be by either party so that the fidu- 
ciary or other persons joined in interest with him in the estate, and who would 
normally be respondents in any proceedings, also have an opportunity to trans- 
fer the proceedings to the district court for an original hearing. The matter 
of such certification and transfer is not a new idea as it is already included in 
our present Code, G. S. 1943 Supp. 59-402, but is limited to proceedings in 
which the probate court does not have jurisdiction. The application of this pro- 
ceedings was referred to in Ervin v. Erwin, 153 Kan. 703, and was applied as a 
procedural practice in the case of In re Estate of Weeks, 154 Kan. 103. In 
that case there was involved the validity of a bequest to a foreign city in appar- 
ent conflict with the statutory prohibition. There was certified to the district 
court from the probate court the question of the legality of the item of the 
will making such bequest. It would appear on its face that the probate court 
probably had the authority to determine such question, but that was not raised. 


The probable purpose of the proposal is to permit a transfer to the district 
court for an original hearing, any matter normally under probate jurisdiction in 
which there is a contest or controversy. At least, that is the only desirable pur- 
pose as there is no reason or justification for the transfer of matters unless some 
contest is present. As the proposal is drawn, however, this perhaps could be 
defeated. Since the request can be included in any petition it would be possible 
for an executor or administrator, for example, to transfer to the district court 
every proceedings involved from the opening of an estate to its closing, except 
for the sale of personal property and thus make the district court actually the 
officer supervising the administration of an estate on matters that are in effect, 
merely ministerial. Likewise a petitioner who had some claim or proceedings 
against a fiduciary or an estate could transfer the same to the district court when 
no contest was present. The only limitation is the necessity of the allegation 
that a bona fide controversy exists, but there are some lawyers who have an 
unusual ability to anticipate many probabilities of controversy which never ma- 
terialize. A desirable modification of the proposal would be that such transfer 
should not be permitted unless issues were developed by the pleading that 
would result in the necessity of a contested hearing. 
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The making of any amendments to the code should be approached with 
caution. This is particularly true concerning a substantial alteration in sub- 
stantive law or procedure. Although much criticism has developed and new 
questions have arisen by reason of the code, decisions and their application, 
nevertheless, an examination of the title page and index of the reported deci- 
sions indicate a large number of decisions dealing with probate law and pro- 
cedure. Not all of these are on the subjects that have developed such contro- 
versy among lawyers. Although there may be differences of opinion on some 
decisions, the fact remains that there has been developed a body of law which 
provides the answer to a substantial number of the questions which arise in 
probate practice. I have been told by many of the older practitioners that there 
was a still greater expression of resentment and opposition to the statute and 
decisions at the time of enactment of the code of civil procedure. The comment 
of Mr. Chief Justice Dawson in the Pallister case should be given some careful 
consideration, where he said, 


“Although our civil code is now thirty-five years old, some of its provisions still 
call for authoritative interpretation. That is likewise true of the negotiable instru- 
ments act, now almost forty years old. So it is in no sense a just criticism of our 
five-year-old probate code that in its practical operation some surprising results may 
flow from an application of its text to cases we have to decide.” 


If some material change or amendment is made, situations will likewise 
arise under them and will call for controversy and interpretation. Another 
series of cases will have to go the appellate route. It may be that by such 


action, we will have only delayed five years more the establishment of a rea- 
sonably certain guide to procedure and practice. 
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JURISDICTION OF COURTS ON MATTERS 
PERTAINING TO 
ESTATES OF DECEDENTS AND WARDS* 


By Frep E. GULICK 
Assistant Revisor of Statutes 


Following the enactment of the probate code, which became effective on 
July 1, 1939, there was considerable difference of opinion among both the 
members of the bench and bar of the state on the question of concurrent and 
exclusive original jurisdiction of the district and probate courts on matters 
pertaining to the estates of decedents and wards (Egnatic v. Wollard, 156 
Kan. 843, 848; Burns v. Drake, 157 Kan. 367, 369). The jurisdiction question 
was the same as to estates of wards as to estates of decedents except that cer- 
tain provisions of the probate code made some difference in the jurisdiction of 
actions against estates of wards, such as tort actions. 

The questions of jurisdiction which have caused the most difficulty and 
were especially perplexing were those relating to the jurisdiction of actions to 
contest wills and actions for the establishment of claims or demands against 
the estates of decedents. 


EFFECT OF PROBATE CODE ON JURISDICTION OF DISTRICT COURTS 
OF ACTIONS TO CONTEST WILLS 


Prior to the enactment of the probate code, the statutes provided that the 
jurisdiction of actions to contest wills after probate was in the district court of 
the county in which the will was admitted to probate (G. S. 1935, 22-223). 


In construing this statute, the supreme court uniformly held as it stated in 
Yeager v. Yeager, 155 Kan. 734, 735: 


“That any action whose plain and essential purpose is to get rid of a will —to 
effect a result contrary to the obvious intent of the testator — is an action ‘to con- 
test’ the will and can only be brought in conformity with the statutes dealing with 
the contesting of wills (Axe v. Wilson, 150 Kan. 794; Rishel v. McPherson Co., 
122 Kan. 741; Rehearing, 123 Kan. 414, 124 Kan. 31; Mayer v. Taylor, 142 Kan. 
54, 57; Kunze v. Kunze, 145 Kan. 72; Koch v. Wolf, 146 Kan. 247).” 


In addition, district courts had jurisdiction of appeals from orders of pro- 
bate courts admitting wills to probate (In re Perkins, 145 Kan. 611) and from 
orders refusing to admit wills to probate (Durant v. Durant, 89 Kan. 347). 

The probate code repealed G. S. 1935, 22-223 and the supreme coutt, 
after reviewing the pertinent provisions of the probate code, has ruled: 


“The probate court in which a will has been probated has exclusive original juris- 
diction to entertain a proceeding to contest the will.” 


*This is a reprint of a part of the Report and Recommendations of the Kansas Legislative 
Council to the 1945 Legislature (6th Bien. Dec. 9, 1944, Pp. 199-205). The following is an addi- 
tional excerpt therefrom: 

“Subsequent to November 11, 1943, it became apparent to members of the Council that 
among the members of the bench and bar of this state there is a marked difference of opinion 
as to whether the jurisdiction exercised by district courts prior to the enactment of the probate 
code in 1939 should be restored. In consequence, the Council, through the courtesy of the office 
of Revisor of Statutes, had papeees a — xplaining the jurisdiction of courts on matters 
pertaining to estates of decedents and wards.” 
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(Foss v. Wiles, 155 Kan. 262, syl. 9 6; See, also, Yeager v. Yeager, 155 
Kan. 734, 735; Swisher v. Bouse, 155 Kan. 797, 800; In re Estate of Grindrod, 
158 Kan. 345, 349, 350.) 

In construing the probate code the supreme court continued to follow its 
rulings made prior to the enactment of the code as to what constitutes an 
action to contest a will, that is to say: 


“An action brought for the purpose of getting rid of a will, or defeating the testa- 
tor’s intent as therein expressed, or of rendering nugatory the provisions of the will 
is an action to ‘contest’ the will.”’ 


(Yeager v. Yeager, 155 Kan. 734, syl. § 1; In re Estate of Grindrod, 158 
Kan. 345, 350.) 


Under the probate code the district courts have jurisdiction of appeals 
from the orders of the probate courts admitting or refusing to admit a will to 
probate and such appeals are tried in the district court the same as though that 
court would have had original jurisdiction to try a will contest action (G. S. 
1943 Supp. 59-2408; Foss v. Wiles, 155 Kan. 262; In re Estate of Grindrod, 
158 Kan. 345, 349). 

The probate code has deprived district courts of all original jurisdiction of 
actions to contest wills, but they retain their appellate jurisdiction of such 
actions. However, the district court does not acquire jurisdiction to try a will 
contest action on an appeal from order admitting a will to probate where the 
opponent of the will, after having received the required notice of the time and 


place of hearing for probate, makes no objection of any kind or character to 
the validity of the will or its probate or takes no steps in the probate court 
to vacate or set aside the order of probate (In re Estate of Grindrod, 158 Kan. 


345, syl. J 4.) 


EFFECT OF PROBATE CODE ON DisTRICT COURTS’ JURISDICTION OF 
DEMANDS AGAINST DECEDENTS’ ESTATES 


Prior to the enactment of the probate code the statutes provided three 
methods of establishing a claim against the estates of decedents. The first was 
G. S. 1935, 22-707, which provided: 


“Any person having a demand against an estate may establish the same by the judg- 
ment or decree of some court of record, in the ordinary course of proceeding, and 
exhibit a copy of such judgment or decree to the probate court; but the estate shall 
not be liable for costs in any such proceeding commenced within six months from 
the date of letters of administration.” 


The second method pertained to allowance of claims not exceeding $50, 
which the administrator was authorized to pay without the same being allowed 
by the probate court (G. S. 1935, 22-711). 

The third method was provided by G. S. 1935, 22-712, which reads as 
follows: 


“Any person desiring to establish a demand against any estate shall deliver to the 
executor or administrator a written notice containing a copy of the instrument of 
writing or account on which it is founded, and stating that he will present the same 
for allowance to the probate court at a time to be therein named.” 
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For a discussion of the methods of establishing a claim prior to the enact- 
ment of the probate code, see Bristow v. First Trust Co., 140 Kan. 711, 714, 
715. 

The foregoing would seem to indicate that district courts and probate 
courts prior to the enactment of the code had original concurrent jurisdiction of 
all actions or proceedings to establish claims or demands against decedents’ 
estates. However, this is not literally true because in construing and applying 
G. S. 1935, 22-707, it was held in a number of cases that a claim enforceable 
by an ordinary legal proceeding as distinguished from one requiring the exercise 
of equitable jurisdiction for its enforcement, was not within the jurisdiction of 
the district court where the relief sought could be obtained in an ordinary legal 
proceeding in the probate court. The jurisdiction of the probate court was held 
to be exclusive in this type of legal claim or demand. In Correll v. Vance, 127 
Kan. 840, 842, the court quoted from the case of Kothman v. Markson, 34 
Kan. 542 as follows: 


“While the district court has jurisdiction over certain matters relating to the estates 
of deceased persons, it is an equitable jurisdiction, and in its exercise, the court will 
be governed by the rules of equity, and the plaintiff, therefore, cannot successfully 
invoke the jurisdiction of the district court to enforce the payment of a claim 
against the estate of an intestate, where the statute has provided that the relief 
sought may be obtained in an ordinary legal proceeding in the - court, and 
no special circumstances requiring the aid of equity are disclosed. (Syl. {| 3. See, 
also, Johnson v. Cain, 15 Kan. 532; Swayze v. Wade, 25 Kan. 551; Higgins ». 
Reed, 48 Kan. 272, 29 Pac. 389; Allen v. Bartlett, 52 Kan. 387, 34 Pac. 1042; 
Hudson v. Barrett, 62 Kan. 137, 61 Pac. 737; Holden v. Spier, 65 Kan. 412, 70 
Pac. 348; Osborn’s Estate, 99 Kan. 227, 161 Pac. 601; Parsons v. McCabe, post, 
p. 847.)” 


To the same effect, see, also, Foss v. Wiles, 155 Kan. 262, 267; Egnatic v. 
W ollard, 156 Kan. 843, 851, and cases cited therein. 

The general effect of the above-cited cases was to limit the original juris- 
diction of district courts to such claims or demands as required the exercise of 
its equitable jurisdiction provided the estate was being administered or the will 
was being probated in the probate court. 

Prior to the adoption of the new code, district courts had jurisdiction of 
appeals from the probate court. It was expressly provided by statute that an 
appeal would lie to the district court from the decision of the probate court on 
all demands exceeding $50 (G. S. 1937 Supp. 22-1101, First Cl.; L. 1937, ch. 
220, § 1). The trial on appeal was de novo (G. S. 1935, 22-1107; In re Estate 
of Park, 151 Kan. 447, 452). 

The new probate code expressly confers equitable powers on probate 
courts. G. S. 1943 Supp. 59-301 reads, in part, as follows: 

“The probate courts shall be courts of record, and, within their respective counties 

shall have original jurisdiction: 

“(1) To admit last wills and testaments to probate. 

(2) To grant and revoke letters testamentary and of administration. 


“(3) To direct and control the official acts of executors and administrators, to 
settle their accounts, and to order the distribution of estates. 
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(5) To determine the heirs, devisees, and legatees of decedents. 


“(12) and they shall have and exercise such equitable powers as may be necessary 

and proper fully to hear and determine any matter properly before such courts.” 

(Emphasis supplied.) 

Since the adoption of the code, the court in a series of cases has determined 
in applying the foregoing section of the code and other related provisions 
thereof that where a party has an adequate remedy for equitable relief in the 
robate court and that court is exercising its jurisdiction, such party may not 
invoke the jurisdiction of the district court (Swisher v. Bouse, 155 Kan. 797; 
Yeager v. Yeager, 155 Kan. 734; Dixon v. Fluker, 155 Kan. 399; Foss v. 
Wiles, 155 Kan. 262; Behee v. Beem, 156 Kan. 115; Egnatic v. Wollard, 156 
Kan. 843). 

In the case of Egnatic v. Wollard, supra, the question of the jurisdiction of 
district courts and probate courts over claims against the estates of decedents 
was the point in issue. It was there held: 


“This court, except in matters involving the adjudication of secured demands and a 
few others where adequate and proper relief is not expressly provided for, is com- 
mitted to the doctrine that the new Kansas probate code grants exclusive original 
jurisdiction to the probate court over all matters incident and ancillary to the control, 
management, administration, settlement and distribution of decedents’ estates, 
including the exhibition and establishment of claims and irrespective of whether 
those claims be denominated equitable or legal.” (P. 857; emphasis supplied.) 


To the same effect, see, also, Burns v. Drake, 157 Kan. 367, 371. 


Judged by the foregoing, the enactment of the probate code has taken 
away from the district courts all jurisdiction of actions to enforce claims against 
estates of decedents whether such claims be denominated, legal or equitable 
except in the case of secured claims (Leidigh & Havens Lumber Co. v. Wyatt, 
153 Kan. 214) and certain other actions which it is expressly provided are 
within the jurisdiction of the district courts. 


The probate code provides for appeals from probate courts to district 
courts from orders allowing or disallowing a demand in whole or in part when 
the amount in controversy exceeds $50 (G. S. 1943 Supp. 59-2401, Cl. 5). The 
appeal is heard and determined by the district court and in doing so the dis- 
trict court shall have and exercise the same general jurisdiction and power as 
though the controversy had been commenced by action or probate in such court 
and as though such court would have had original jurisdiction of the matter 
(G. S. 1943 Supp. 59-2408). In construing this appeal statute the supreme 
court in the case of In re Estate of Grindrod, 158 Kan. 345, held: 


“That the district court does not acquire jurisdiction to try a will contest action on 
appeal from an order admitting a will to probate where the opponent of the will, 
after having received the required notice of the time and place of hearing for 
probate, makes no objections of any kind or character to the validity of the will or 
its probate or takes no steps in the probate court to vacate or set aside the order of 


probate.” (Syl. { 4.) 
The apparent effect of this decision is that in any proceeding where the 
order to be made by the probate court thereon is one which is appealable, it is 
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necessary for the party desiring to appeal to make some sort of a defense or 
showing or file some pleading. 


ARGUMENTS IN FAVOR OF THE ENLARGED JURISDICTION CONFERRED 
ON PROBATE COURTS BY THE PROBATE CODE 


Among the arguments advanced in favor of the enlarged jurisdiction of 
the probate court are the following: 

(1) That the probate court is open every business day in every county of 
the state for the convenience of persons having business to be conducted therein. 
This situation would not prevail in many counties if the jurisdiction was in the 
district court since there is only one district judge for several counties in many 
districts. 

(2) The bringing of will contest actions and actions on claims in the pro- 
bate court is more likely to come to the attention of every person interested in 
the estate whether he be a devisee, legatee, heir or creditor. Creditors are often 
interested in the allowance of claims of other creditors and this is especially 
true where the amount of the claims against the estate nearly equals or exceeds 
the value of the assets. 


(3) That it will expedite the administration of estates. 


(4) It tends to remove from doubt the jurisdiction which should be in- 
voked in order to avail all parties of a remedy. Prior to the adoption of the 
code there was ever present the question of whether the action was within the 
jurisdiction of the district court or the probate court. Since the enactment of the 
code and the rendering of the decisions construing it, it is now fairly clear as 
to just what actions must be brought in the probate court that is to say, all 
actions except where the code expressly confers jurisdiction on the district court. 


ARGUMENTS AGAINST THE ENLARGED JURISDICTION CONFERRED ON 
PROBATE COURTS BY THE PROBATE CODE 


Among the arguments advanced against the enlarged jurisdiction of the 
probate court are the following: 


(1) That the probate judge is not required by law to be a member of the 
bar and in many instances he is not and as a result is without the necessary 
legal training and experience to properly hear and determine the involved and 
intricate legal problems which arise in actions to contest wills, tort actions, and 
claims requiring the exercise of equitable jurisdiction, such as actions for spe- 
cific performance of contracts to convey real estate, and other such matters. In 
this connection it is interesting to note that the bill which provided for the 
probate code as originally introduced in the legislature provided that a person 
to be eligible to the office of probate judge must have been admitted to practice 
law or must have served as probate judge prior to the effective date of the act 
(see, Senate Bill No. 15, Session of 1939, section 3). 


(2) That the granting of original exclusive jurisdiction to probate courts 
of actions to contest wills and the expansion of its equitable jurisdiction will 
require two trials of involved actions, as in most cases the litigants will not be 
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satisfied with the decision of the probate court and will appeal to the district 
court where the trial will be had again. This will cause additional expense and 
result in delay in the final determination of such matters. 

(3) That certain claimants having claims against an estate which if the 
action thereon was brought in the district court would be entitled to a trial by 
jury are deprived of such trial by jury as a result of being compelled to file 
their claim in the probate court. They assert that they should not be compelled 
to appeal to the district court from the order of the probate court in order to 
obtain the trial by jury guaranteed to them by the constitution. 
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THE VALIDITY OF SPECIAL LEGISLATION 
IN KANSAS 


By Maurice D. FREIDBERG 
of the Topeka, Kansas, Bar 


Eprror’s NotE — The study and research on this subject was made at the suggestion of the 
Kansas Revisor of Statutes following the case of Berentz v. Comm'rs of Coffeyville, 159 K. 58 
(October, 1944) which held invalid a city officers’ and employees’ pension act. 

This discussion of special acts will be confined to legislation affecting 
political subdivisions or governmental units of the state as distinguished from 
those laws which are applicable to individuals, private corporations, industries, 
or other non-public groups. More particularly, it will consider what are com- 
monly termed local laws, that is, legislation which at the time of passage is 
intended to apply to a limited number of subdivisions or units. The function 
of the court in considering special acts was changed by the 1906 amendment 
to Section 17, Article 2, of our constitution, and consequently most of the cases 
to be considered will postdate the amendment. Because there seems to be a 
development or evolution in the type of legislation submitted to the court as 
well as in the court’s viewpoint on the subject, a chronological summary has 
been made of practically all the cases beginning just prior to the amendment 
and continuing to date. This summary is made in the form of a very brief 
digest of each case together with a comment on the opinion in the light of 
ptior and subsequent cases. For convenience, reference hereafter will be made 
to those cases by name and year of decision by which means they can be lo- 
cated in the “Summary of Cases” at the end of this article and the complete 
citation obtained. 


CONSTITUTIONAL PROVISIONS 


There are two constitutional provisions which must be considered, Sec- 
tion 17, Article 2, and Section 1, Article 12. Section 1, Article 12, reads as 
follows: 

“The legislature shall pass no special act conferring corporate powers****” 


It will be noticed that here is a positive ban against special legislation, as such, 
upon the particular subject matter. This section was included in the original 
constitution and has never been amended. It has been interpreted to apply to 
municipal corporations, City of Wyandotte vs. Wood, 5 Kan. 603, but coun- 
ties, school districts, etc., are governmental agencies — quasi corporations — 
and not within its purview, Beach v. Leahy, 11 Kan. 23; Haddock v. McDon- 
ald, 98 Kan. 628. 


Section 17, Article 2, reads as follows: 


“All laws of a general nature shall have uniform operation throughout the state; 
and in all cases where a general law can be made applicable no special law shall be 
enacted; and whether or not a law enacted is repugnant to this provision of the 
constitution shall be construed and determined by the courts of the state.” 


The amendment of 1906 added the last clause of the section but did not 
change the wording of the other two clauses. It will be noticed that this sec- 
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tion contains no definite ban against special legislation as such; special acts 
are prohibited only if a general law can be made applicable. 


Wuat Is a SpeciaAL Law? 


The first question that presents itself is, what is a special law? The text 
books and cases are full of definitions, illustrations and exceptions, none of 
which will cover every situation. It has always been recognized that objects 
of legislation may be grouped into classes for some legislative purposes. If the 
dass created is not too artificial in view of the purpose of the law, the act is 
considered general; if the classification merely serves to identify the com- 
munity to be effected, the act is special. For practical purposes, therefore, the 
question resolves itself into the propriety of the classification used by the 
legislature. 

Prior to the 1906 amendment, special acts designating the community 
affected by name, were accepted for all governmental units except cities, and 
cities had been generally classed into first, second and third classes. Few, if 
any, of the cities in the state had reached the size which produced local prob- 
lems, and classifications were very broad. As the cities and counties increased 
in population and developed local problems, the classifications used by the legis- 
latures became more and more restrictive and the subjects of the legislation 
became more varied. 

Population was probably the first basis of classification and is a natural 
one as communities of different populations would be expected to require 
different governmental machinery. The classification of cities into first, second 
and third classes is primarily based on population. Most of the classifications 
on population alone have been upheld, Parker Washington Company v. Kan- 
sas City, 1906; Clark v. Larence, 1907; Beck v. Shawnee County, 1919; 
Harling v. Wyandotte County, 1922; State v. Russell, 1925; State v. North 
Wichita Drainage District, 1928; and Baird v. Wichita, 1929. 

Another basis commonly used is valuation and it is fairly generally up- 
held, Railway Company v. Cowley County, 1916. It is often combined with 
population, Board of Education v. Davis, 1912; State v. French, 1930. Valu- 
ation is a basis most naturally suggested in classifying for the purpose of tax 
levies, bonded indebtedness, etc., although it will be noticed that it is very often 
used to isolate units which can not be identified by population alone. 

Primarily for the purpose of isolation or identification many other bases 
have been resorted to, such as combination of city and county populations and 
valuation, type of city government, number of cities of certain classes within 
the county, area, etc. The summary of cases shows the various combinations 
of these bases, some of which have been upheld by the court and some of which 
have not been recognized as proper. 


Some laws contain a provision which might be termed an indirect type of 
classification, i.e., a provision limiting the time within which the act may be 
operative. As early as City of Topeka v. Gillett, 32 Kan. 431, this type of lim- 
itation was held to make the act special and this has been confirmed in Pat- 
tick v. Haskell, 1919; State v. High School District, 1923; and Barker v. Kan- 
sas City, 1939. In this latter case it is laid down as a definite rule, that an act 
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applying to one city or governmental unit and containing a limitation of time 
in which it can operate so that there is little or no probability it could or would 
ever affect any other city or governmental unit, is special. However, see Mur- 
tay v. Payne, 1933, to the contrary. The court has evolved the obverse of 
this rule and used it as the basis for upholding some acts. That is, an act 
which contains no time limit on its operation is not special because other cities 
or governmental units may possibly come within its purview, State v. Russell, 
1925, where the law is restricted to counties between 3,000 and 3,450, and 
Rural High School v. Brown County, 1941, where the classification is so re- 
stricted that there is little or no possibility of any other community coming 
within its terms. 

Turning now to a consideration of the subject matter of legislation which 
has been challenged, we find that, whether intentionally or not, some matters 
are more strictly regarded than others. For example, legislation relating to the 
maintenance or improvement of streets in certain cities has been quite generally 
upheld against the attack that it is special, Barker Washington Company v. Kan- 
sas City 1906; Clark v. Lawrence, 1907; Baird v. City of Topeka, 1929; 
State v. French, 1930; State v. Kansas City, 1931. Most courthouse laws have 
been upheld even where they seem to apply to one or very few counties, 
State v. Butler, 1908; Harling v. Wyandotte County, 1922; and Con- 
nolly v. Bourbon County, 1929. 


On the other hand, bridges have not fared so well when authorized under 
acts that are restrictive in their application, Anderson v. Cloud County, 1908; 
Railway Company v. Neosho County, 1913; Wyandotte County v. Kansas City, 
1923; and Ashley v. Wyandotte County, 1926. School district legislation at 
first was regarded strictly, Gardner v. State, 1908; State v. Nelson, 1908; 
State v. High School District, 1923; and State v. School District, 1934. How- 
ever, in two instances, restrictive classifications were upheld in State v. Board 
of Education, 1927, and Rural High School v. Brown County, 1941. A pen- 
sion law and a civil service law for city employees, both applying to Coffey- 
ville, were held invalid, Owens v. City of Coffeyville, 1940, and Berentz v. Com- 
missioners of Coffeyville, 1944. Two acts providing for reimbursement of 
benefit district road assessments were stricken down, Panhandle Eastern Pipe 
Line Company v. Miami County, 1940, and State v. Allen County, 1943, the 
latter law being restricted to county unit road counties, a fairly broad classi- 
fication. 

While the foregoing analysis has separately grouped bases of classifica- 
tion and subject matter of legislation, it is obvious that they must be consid- 
ered together. If there is any one general rule to be applied in testing the type 
of legislation under consideration it is that the basis of the classification must 
be germane and pertinent to the subject matter, and bear some definite rela- 
tionship to the purpose of the law. This principle has been often enunciated 
by the court but has just as frequently been overlooked or ignored. As far 
back as Parker Washington Company v. Kansas City, 1906, the court calls 
attention to the fact that the classification used bears a reasonable relationship 
to the subject matter of the law. The rule is also used in State v. Butler County, 
1908, and Railway Company v. Cowley County, 1916. It was seemingly over- 
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looked in State v. Russell, 1925, State v. Board of Education, 1927, and cer- 
tainly ignored in State v. French, 1930, and Rural High School v. Brown 
County, 1941. 


In Barker v. Kansas City, 1938, where the court undertook to set out gen- 
etal rules to aid in the determination of proper and improper classifications, 
this principle, if included at all, is certainly well concealed. However, in the 
very recent case of State v. Allen County, 1943, the rule is employed with devas-’ 
tating effect in striking out a law with a fairly general classification. In that 
case the law granted to all counties operating under the county unit system and 
having benefit district roads, the power to issue bonds and levy taxes for the 
purpose of reimbursing benefit payments previously made by landowners, and 
to pay future assessments on benefit district roads. The court held that there 
was no real and genuine distinction or basis in a classification which discrim- 
inated between landowners in county unit system counties and those who live 
in counties where the county unit system does not obtain. There were two dis- 
sents to this holding on the specific ground that the distinction between the 
manner of constructing and maintaining roads in county unit counties and other 
counties is substantial and that such a classification is not arbitrary or capri- 
cious. The case illustrates the fact that the application of the rule will some- 
times find the line shadowy and indistinct, but compare the holding in this 
case with many of the previous cases upholding acts with heterogeneous bases 
of classification and it will be seen that if the rule is adhered to it will wreak 
havoc with many hitherto accepted classifications. For example, what is the 
telationship between county valuation and procedure for paving streets within 
acity? What difference does it make to a school district in a city of the second 
dass that there are other second class cities within the county insofar as giving 
that district the right to annex outside areas without the consent of the property 
owners ? 


WHEN May A SPECIAL LAw BE VALID? 


If the law is found to be special it must then be examined to ascertain if 
it applies to cities and confers powers upon cities. If so, it is invalid under 
Section 1, Article 12. If, however, it applies to the type of governmental units 
which have been designated quasi corporations — counties, school districts, 
townships, etc. — it must be considered in the light of Section 17, Article 2. 


The first clause of Section 17 mentions “laws of a general nature’; the 
second clause speaks of “general laws.” There is considerable confusion in the 
cases as to whether these terms are synonymous or distinguishable. In the two 
cases immediately preceding the 1906 amendment, Rambo v. Larrabee, 1903, 
and Richardson v. Board of Education, 1906, the court discussed most of the 
eatlier cases on the subject and arrived at a distinction between these two terms. 


“A law of a general nature is one, the subject matter of which must be common to 
the —— of the entire state. General laws are those which apply to and operate 
uniformly upon all members of any class of persons, places or things requiring 
legislation peculiar to themselves in the matters covered > the laws.” 


Under these definitions the court held prior to the amendment that it was a 
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judicial function to determine if a law was one of a general nature, and if 
found to be so it must operate uniformly, but if it was not of a general nature 
the discretion to determine whether or not a general law could be made applica- 
ble was in the legislature. 

The language on this point in State v. Hitchcock, 1 Kan. 178, is quite 
interesting: 


“We understand this section of the constitution as leaving a discretion to the legis- 
lature for it would be difficult to imagine a legislative purpose which could not be 
accomplished under a general law. If it be possible, as we think it is, to frame a 
general law under which the purpose of any special law could be accomplished, then 
that provision of the constitution, if literally construed, would absolutely prohibit 
all special legislation. Such is not its om ges It recognizes the necessity of some 
special legislation and seeks only to limit, not prohibit it. ****The legislature 
must necessarily determine whether their purpose can or cannot be expediently 
accomplished by a general law.” 


This case, although sometimes questioned, was followed until the passage of 
the amendment. 


Against this background, what then is the ultimate meaning of the amend- 
ment: ‘And whether or not a law enacted is repugnant to this provision of 
the constitution shall be construed and determined by the courts of the state”? 
It is obviously not to require the court to pass upon laws of a general nature 
and their uniformity, as the court has assumed that duty. It could only mean 
that the discretion, heretofore vested in the legislature, to determine whether 
or not a general law could be made applicable — i.e., was more expedient — 
was now transferred to and made the function of the court. Discretion in 
determining the expediency or policy of legislation is a function which, under 
our system of government, is rarely placed in the courts and our court has been 
very reluctant to acknowledge its possession of that function. For many years 
after the amendment every law that was held to be special was also held to be 
invalid. Laws relating to the organization of school districts, a subject which 
in Richardson v. Board of Education, 1903, the court had said should be the 
subject of special acts, were consistently invalidated on the ground that a gen- 
eral law could be made applicable; Gardner v. State, 1908; State v. Nelson, 
1908; State v. High School District, 1923. In Anderson v. Cloud County, 1908, 
where a special bridge law was enacted, the court uses the fact that a general 
bridge law was in existence as evidence that one could be made applicable. It 
was held in Railway Company v. Neosho County, 1913, that an existing special 
law, valid because enacted before the amendment, could not be amended. 


The possible validity of special legislation was mentioned from time to 
time but it was not until Harling v. Wyandotte County, 1922, that the pro- 
ptiety of a particular law as a special act was favorably discussed, and even then 
the decision upholding the law was based upon a finding that the act was 
general. In State v. Wyandotte County, 1934, the court refers back to the 
Harling case and says that a special law in that case would have been upheld. 
In Howard v. McIntosh, 1925, which was the Arkansas City special court act, 
Justice Dawson dissented on the ground that this was an occasion for a special 
act, but the majority of the court held the law invalid. In State v. Board of 
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Education, 1927, the court again indicates its receptiveness to special acts in 
proper cases but the decision upholding the law is based upon the fact that the 
articular act is general, even though the construction of the act as a general 
law is slightly strained. Again, in Connolly v. Bourbon County, 1929, the court 
holds a very restrictive act to be general when the circumstances would seem 
to justify the upholding of a special act. In Rural High School v. Brown County, 
1941, the act was upheld on the ground that it was a general law, but Justice 
Hoch concurred specially on the ground that the act was proper even though 
special. 
a Panhandle Eastern Pipeline Company v. Miami County, 1940, the un- 
justiciable nature of the duty imposed by the amendment was clearly called to 
the attention of the court but the language of the opinion indicates that the 
court either missed the point or, more probably, deliberately avoided the issue. 
The act, which was restricted to Miami County by a combination of classifi- 
cation bases, allowed the county commissioners to levy bonds for the purpose 
of reimbursing benefit district land owners and to levy a tax to pay all future 
benefit district assessments. It was admitted the act was special, but it was urged 
upon the court that the legislature must be presumed to have considered and 
found valid, reasons for granting this power to Miami County and to no other 
counties. In answering this point the court said on page 537 of the opinion, 
speaking of the intent of the amendment: 


“In express terms it imposed on the courts the responsibility of determining whether 
an act is repugnant to the limitations in the constitution. For this court to declare 
that it is for the legislature to determine whether an act is a general law or a special 
law within the meaning of the second clause of Section 17, Article 2, of the consti- 
tution as urged upon us, would amount to nothing less than striking the amendment 
of 1906 out of the section.” (Italics added.) 


One year later in Higgins v. Johnson County, 1941, the court considered 
the validity of an act which allowed Johnson County the power to issue bonds 
and levy a tax for the establishment and maintenance of an airport in cooper- 
ation with the Federal Government. This act was also admittedly special but 
in upholding its validity the court ambiguously said: 


“Was the end to be accomplished legitimate? If so, the act may be supported as 
valid special legislation although formulated in language ordinarily applicable to a 
general law.” 


Admittedly, many differences can be pointed out between the granting of 
telief to benefit district landowners and establishing an airport in cooperation 
with the Federal Government, but why should there not be a general law 
allowing any county in which the Federal Government wished to locate such 
an airport the right of participating in its establishment? The problem before 
the court is not simple and there seems to be no easy answer to it. If the rule 
in Panhandle Eastern case is followed, every law found to be special is invalid. 
The rule in the Higgins v. Johnson County case, if analyzed, means that the 
court is exercising discretion in passing upon the expediency, wisdom or per- 
haps policy of the law. It is merely pointed out here that it has taken almost 
thirty-five years to bring the problem to the point which it has reached in the 
two cases last discussed. Sooner or later the court will be called upon to dis- 
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cover or formulate a rule for determining when a general law can not be made 
applicable; to indicate why Johnson County may be singled out and given 
authority to construct an airport as in the Higgins case but Wyandotte County 
may not be empowered to build a bridge, Ashley v. Wyandotte County, 1926; 
Wyandotte County v. Kansas City, 1923. 


LAaWs OF A GENERAL NATURE 


The clause “‘all laws of a general nature shall have uniform operation 
throughout the state” merits a brief discussion. In State v. Wyandotte County, 
1934, the act provided for special grand juries and a special prosecutor for 
Wyandotte County. The salary or fee of the special prosecutor was added to 
the costs assessed against convicted defendants. The court held that this cre- 
ated a material difference in the substantive law of crimes and punishments, a 
subject of a general nature. In Stephens v. McDowell, 1940, the act provided 
that in cities over one hundred thousand option agreements for the purchase of 
residential property should be enforced in a different manner from that gen- 
erally followed in the state. This was also held to be a subject of a general 
nature and the nonuniformity in property rights produced by the act made the 
law invalid. It seems unlikely that an act dealing with subjects of this nature 
—-substantive law, — property rights, etc.— could be restricted in its opera- 
tion in any manner, even, for example, to cities of the first class. The law on 
subjects of that nature must be uniform throughout the state. However, in 
Berentz v. Coffeyville, 1944, a city employees’ pension law restricted to two or 


three cities was held invalid and the language of the opinion indicates that it 
was because the subject matter was of a general nature and the law was not 
uniform in operation throughout the state. It would seem that the subject of 
city employees pensions does not merit the dignity of being termed “of a gen- 
eral nature.” That particular law, if special, was invalid because in contra- 
vention of Section 1, Article 12. 


PROVISIONS IN OTHER STATES 


This discussion has considered only Kansas cases but it must be admitted 
that a similar uncertainty attends the construction of like constitutional pro- 
visions in many of the other states. In Sutherland’s Statutory Construction, 3rd 
Edition, Volume 2, Sections 2101, et seq., the various interpretations of the 
different states are outlined and discussed. All but about eight of the states 
have constitutional provisions akin to the ones herein discussed and in the 
others, mostly the New England states, special or local laws are the rule rather 
than the exception. Only Georgia seems to have a provision which contains 
both of the clauses we have in our Section 17, Article 2. Most of the consti- 
tutional provisions mention either laws of a general nature with uniform appli- 
cation or provide that no special law shall be enacted where a general law is in 
effect or can be made applicable. Both of these provisions are interpreted to 
mean almost the same thing which, no doubt, accounts for the confusion in 
making a distinction between the two in our constitution. At least half of the 
states have a provision similar to Section 1, Article 12, placing a definite ban on 
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special legislation with respect to particular subjects, and some constitutions 
enumerate twenty-five or thirty particular subject matters. 

Some states still follow the rule which was in force in Kansas prior to the 
1906 amendment, namely, that the discretion rests in the legislature to deter- 
mine when a general law should be used or when a special law is more proper. 
In those jurisdictions where an attempt is made to limit special laws, the legis- 
lature invariably resorts to classifying various municipalities and the problem 
there becomes the propriety of the classification. Ultimately, it becomes the 
duty of the court to determine whether the classification is reasonable, sub- 
stantial, arbitrary, etc., all of which are argumentative standards, and as a result 
the lack of uniformity in decisions equals that in any law which the court may 
be considering. 


THE GROWTH OF SPECIAL Laws 


The problem is the creation of the legislature and basically is due to the 
fact that each legislature is a new and separate entity, unable to control suc- 
ceeding legislatures and unwilling to be bound by previous ones. It can be 
demonstrated that the legislature will find it necessary for its own well being 
to take steps to curb the evil. The 1906 amendment is often thought to repre- 
sent a protest against special privileges and favors granted through special acts, 
but if the newspapers of that time are any guide, the amendment was sub- 
mitted by a legislature overburdened with local laws and anxious to relieve 
itself of that burden. 

In some respects the present situation is more unsatisfactory than that 
which existed before the 1906 amendment. The legislature was then able to 
identify counties, school districts, etc. — the quasi corporations — by name or 
number, and a law enacted for school district X remained applicable to school 
district X regardless of changes in population and valuation and the field of its 
operation was easily ascertainable. Now the chapters in our statutes on coun- 
ties, cities, school districts and townships are a hodge podge of overlapping, 
conflicting and inapplicable laws which require the combined efforts of a lawyer, 
geographer and statistician to allocate to the proper communities. Rarely are 
any repealed, because no one knows what communities might be affected ad- 
versely thereby, and infrequently are they amended to include other communi- 
ties which desire the same general powers, because they may have a different 
theory about some inconsequential matter of procedure. A memorandum re- 
port by the research department of the Kansas Legislative Council to its com- 
mittee on finance on a proposal for a municipal government code shows twenty- 
five different classifications of cities of the first class on the single subject of 
pensions for city employees. The Session Laws of 1941 and 1943 each contain 
over eighty acts which can presently apply to only one or a very restricted num- 
ber of communities. Unquestionably, there are a great number of acts now in 
operation which would have been declared invalid if proper and timely chal- 
lenge had been made to them. Standing unchallenged, they provide an example 
to other communities and soon the entire field is covered with a multitude of 
special acts instead of one general law. 

The existing maze of local laws under which communities are operating 
presents the greatest obstacle to generalizing new legislation. The legislative 
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council and the Kansas League of Municipalities have made approaches toward 
a consideration of remedies for this condition, particularly with respect to the 
detailed salary laws. A fact which has undoubtedly caused difficulty in some 
communities has been the radical population and valuation changes recently 
experienced which carried some communities out of the limits provided in the 
laws under which they had been operating. Similar changes are anticipated 
again in the near future and classifying in many instances has become a haz- 
ardous undertaking. Power and rights granted to a community are subject to 
the peril of being swept away by the assessor's next report. It is suggested that 
the need for localizing laws is not as great as the legislature seems to fear. 
Nearly all of the local laws — salary limitations being the great exception — 
are permissive in nature; they grant the power or right to the community but 
require some action by the governing body or approval by the electorate before 
they actually come into operation. Why should they not be truly general in 
application, to be adopted by the communities as and when they wish to avail 
themselves of the law? The same general result would be obtained by general 
acts of a permissive nature with appropriate safeguards against abuse by the 
local officials. The legislature may just as well delegate some authority to the 
local communities as to pursue the current policy. The legislature now does not 
legislate as a body upon local laws — in effect, it delegates this power to the 
two or three legislators representing each community. 


GENERAL SUMMARY 


There is discernible in the decisions of the past four or five years, a trend 
toward stricter examination of local laws in the light of the spirit, if not the 
letter, of the constitutional provisions. This is manifested in the willingness of 
the court to accept special legislation as such in proper cases; in the invitation 
extended to the legislature in State v. Wyandotte County, 1934 and Hig- 
gins v. Johnson County, 1944, to dispense with meaningless and absurd classi- 
fications and name the community involved where the circumstances permit 
special legislation under section 17, article 2: “And in all cases where a general 
law can be made applicable, no special law shall be enacted.” This will call 
for a delineation by the court of the subject matters or situations which permit 
the application of special acts so that something other than a ‘‘rule of thumb” 
will determine when a general law can not be made applicable. It will also 
present many subsidiary questions such as the scope of the court’s inquiry into 
the circumstances justifying a special law. Will the court consider only facts 
of which it may take judicial notice, Gustafson v. McPherson County, 1912, or 
will it take cognizance of other data adduced by evidence or otherwise? And, 
it must also be borne in mind, that however liberal is the acceptance of special 
legislation under this clause, cities may not be the object of special acts so long 
as section 1, article 12 is interpreted to include municipal corporations. 

The open recognition of proper special laws will probably carry with it a 
stricter rule toward special acts which attempt to wear the guise of a general 
law. The court, while conceding the right of the legislature to make special 
provision for those communities or situations which require it, is finding it 
harder to swallow descriptive classification, in what should be general laws. 
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The effect of that atttude should soon be noticed. Owens v. Coffeyville, 1940, 
was apparently disregarded by the 1941 and 1943 legislatures, as the session 
laws would indicate but few cities regard local civil service laws seriously. 
Berentz v. Commissioners, 1944, is perfectly timed to antedate the 1945 legis- 
lature and apparently some cities have been appropriating and collecting pen- 
sion funds for several years under an invalid act. The problems created in un- 
tangling that situation may cause notice to be taken of the hazards involved in 
local laws and bonds issued under authority of obviously special acts may not 
pass the scrutiny of prospective purchasers. Should these trends in judicial 
interpretation continue the legislature will be forced to grant more self govern- 
ment to the local communities, and exercise its special discretion in local matters 
only where the circumstances require it. 


SUMMARY OF CASES 

RAMBO V. LARRABEE, 67 KAN. 634. 

1903 Decision on 1903 Law. Held invalid. 

Classification: Counties over 65,000. 

Subject: Providing for transcripts in appeals from conviction of murder or manslaughter 
upon poverty affidavit. 

Holding: The law is general in nature. The right of review is as important to a con- 
demned man in a small county as to the one in a large county. It is as general as 
any step in criminal procedure, and must be uniform throughout the state. 


Comment: This case antedates the amendment to the constitution. The court reviews 
most of the previous cases on the subject and formulates the principles to be applied. 
Whether a law is of a general nature is for the courts to determine, and if it is found 
to be one, it must be uniform in operation. Laws pertaining to local or special 
conditions are special, and the legislature may determine whether it shall be handled 
by a special or general law. The constitution does not by this section prohibit special 
laws — it limits them to situations where a general law cannot be made applicable. 
As the court says: “It would be difficult to imagine a legislative purpose which could 
not be accomplished under a general law.”’ If that be true, all special legislation 
is prohibited. 

RICHARDSON V. BOARD OF EDUCATION, 72 KAN. 629. 

1903 Decision on 1901 Law. Held valid. 

Classification: Kansas City Kansas designated by name. 

Subject: High schools in Kansas City, Kansas to permit segregation of white and colored 
students. 


Holding: The court divides legislation into three classes as regard subjects affected by 
the constitutional restriction: ‘‘(1) those which the constitution specifically points 
out as subjects of general law only, such as conferring corporate powers etc.; 
(2) subjects of a general nature, which are as clearly within the inhibition of 
special legislation as those specifically excluded therefrom; (3) subjects which are 
not of a general nature, and which may therefore be controlled by general or special 
legislation within the discretion of the legislature.’” The court has uniformly held 
that school laws may be special as not being of a general nature. 


Comment: The definitions of “general law” and “law of a general nature” in the 
Opinion seems to be sound but admit of too many overlapping situations. “A law 
of a general nature is one, the subject matter of which must be common to the 
om of the entire state. General laws are those which apply to and operate 
uniformly upon all members of any class of persons, we or things requiring 
legislation peculiar to themselves in the matters covered by the laws.” 
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PARKER-WASHINGTON Co. v. KANSAS City, 73 KAN. 722. 

1906 Decision on 1905 Law. Held valid. 

Classification: Cities over 50,000. 

Subject: Street paving. To allow cities over 50,000 to issue special tax bills. 

Holding: Under section 1, article 12 the law must be general. Classification on basis 
of population is a natural and popular one. A system adapted for a small city 
might not be suitable for a larger one. The classification here adopted bears a 
reasonable relationship to the subject matter of the law. 

Comment: A great deal of weight is given to the fact that while the act presently 
og only to Kansas City, Kansas, other cities will probably grow into it. What 
about the situation when the act is continually being amended to restrict its 
application ? 

CLARKE V. LAWRENCE, 75 KAN. 26 

1907 Decision on 1901 Law. Held valid. 

Classification: Cities of 2nd class with population between 10,000 and 15,000. 

Subject: Procedure for paving streets. 

Holding: The act was passed before the amendment to the constitution and also the 
classification is permissible. 

Comment: The restriction of section 1, article 12 is not mentioned. In one place in the 
opinion the act is characterized as special, but section 17, article 2 had not been 
amended at the time the act was passed. In discussing the classification, the court 
says, “If the lawmaking power deems it necessary and expedient to make certain 
provisions for cities of the second class having between 10,000 and 15,000 popula- 
tion, why should it be regarded as special legislation any more than a provision 
which applies to a city of 2,100 inhabitants and does not apply to one of 1,500 
inhabitants.” Note the use of the word “expedient.” 

STATE V. BUTLER Co., 77 KAN. 527. 

1908 Decision on 1907 Law. Held valid. 

Classification: Counties having assessed valuation over six million dollars, no bonded 
indebtedness, and not less than 25,000 surplus in treasury. 

Subject: Erection of courthouses — without vote in classified counties. 

Holding: A classification based upon the financial condition of a county is a reasonable 
one, particularly where it bears such a close relation to the purpose of the legislation. 

Comment: Justice Burch dissents on ground that the classification is based upon an 
“accidental” financial condition, artificially contrived to meet the situation in 
Butler Co. 

It is interesting to note that the court does not discuss the recent constitutional 
amendment. They do not even mention the “general law’’ clause in the constitution, 
but consider this as a “law of a general nature.” The relationship between the basis 
of the classification and the purpose of the law is considered important — a principle 
that some later cases ignore. 

ANDERSON V. CLouD Co., 77 KAN. 721. 

1908 Decision on 1907 Law. Held invalid. 

Classification: Cloud County — by name. 

Subject: Authorizes county board to build certain bridges without vote as required by 
general bridge law. 

Holding: A general law on this subject could very easily be made applicable. The fact 
that there is a general law in existence illustrates that possibility. 

Comment: The court in applying the new amendment observes that the 1907 legislature 
did not pay much heed to it as the 1907 session laws would indicate. The court gives 
no hint as to what situations would justify a special law. 
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GARDNER V. STATE, 77 KAN. 742. 

1908 Decision on 1907 Law. Held invalid. 

Classification: Certain school districts designated by number. 

Subject: To organize a joint district out of two or three districts. 

Holding: A general law may be made applicable and the special law is invalid. 

Comment: The court has gone a long way from Richardson v. Bd. of Ed. (1903) where 
it held that school district legislation was one thing that should be handled by 


special acts. 
STATE V. NATION, 78 KAN. 394. 


1908 Decision on 1907 Law. Held invalid. 

Classification: City of Chanute. 

Subject: City court for city of Chanute. 

Holding: A general law creating city courts, with perhaps reasonable classifications, 
could be made applicable. 

Comment: It will be noticed in this and other special court cases, that the court points 
out difference in procedure and jurisdiction under the special acts and that these 
“mar the harmony in our judicial system.” The situation in this case would seem to 
justify a special law, and if there had been some uniform or standard procedure and 
jurisdiction to follow, it is probable the court would have approved a special law. 

STATE Vv. NELSON, 78 KAN. 408. 

1908 Decision on 1907 Law. Held invalid. 

Classification: Certain designated school districts. 

Subject: To disorganize two districts and create one new district. 

Holding: The act is void under the authority of State v. Nation, (1908) and other cases. 

Comment: No room under this decision to ever have a special law for organization of 
school districts. 

STATE V. HUTCHINGS, 79 KAN. 191. 

1908 Decision on 1908 Law. Held invalid. 

Classification: “Wyandotte County. 

Subject: Creation of a circuit court in Wyandotte County. 


Holding: The law is manifestly special and the situation could be covered by a general 
law increasing the number of judges in the district court, which would maintain 
harmony in our judicial system. 


Comment: There was no difficulty in holding the law to be special but the situation does 
not seem to admit of anything but a special law. The court did not like the creation 
of a variety of courts of general jurisdiction and went so far as to advise the legis- 
lature how to expand the district courts. 


STATE v. LAWRENCE, 79 KAN. 234. 

1909 Decision on 1870 Law. Held valid. 

Classification: City of Lawrence. 

Subject: To allow city of Lawrence to issue bonds in aid of the state university. 


Holding: The city in this instance is acting as the agent of the state in establishing a 
university and the limitation of sec. 1, art. 12 is not applicable. Also, the city near 
which the state university is located could be considered in a class by itself and the 
law is therefore general. 


Cote v. Dorr, 80 KAN. 251. 
1909 Decision on 1907 Law. Held valid. 


Classification: Cities of first class which adopt provisions of statute by popular vote. 
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Subject: Commission form of government. 

Holding: The law is general despite the fact that some cities may adopt it and some may 
not, for the reason that the act confers the same power upon every city in the class, 
It is uniform in operation because it is not restricted by any words prohibiting its 
application to any locality. 

Comment: Note that the court tests the law against both clauses of the constitutional 
provision. 

There was also a curative act involved which validated an election despite a 
failure to publish notice as required by law. The court held that a curative act must 
be an exception to rule that classification should be open in future because it relates 
to an existing condition. 

BOARD OF EDUCATION V. Davis, 87 KAN. 286. 

1912 Decision on 1911 Law. Held invalid. 

Classification: Cities of 1st class — population over 70,000, 1.5 percent; population 
between 20,000 and 70,000, 1 percent; population under 20,000 — assessed valua- 
tion under eleven million, 2 percent. 

Subject: Limitation on bonds for school purposes. 

Holding: There are several cities not within any of these classes but which are similar 
enough to make the distinction illusory. The act is therefore special. 
Comment: Apparently the day of special legislation for schools is over. The court 

doesn’t mention the possibility of special legislation being permitted. 

GUSTAFSON V. MCPHERSON Co., 88 KAN. 335. 

1912 Decision on 1907 Law. Held invalid. 

Classification: All counties with population between 18,000-25,000 except McPherson Co. 

Subject: Fixing salary of undersheriff. 

Holding: The act is one of a general nature covering all counties of a specified class but 
because of the exception it does not have uniform operation throughout the state. 
No obstacle exists to the framing of a general law applicable to all the members of 
the class. 

Comment: The court seems to use the terms “law of a general nature” and “general 
law” as synonymous. Also of interest is a statement that the question of whether 
conditions prevail to make a general law impracticable is one to be determined by 
judicial notice of facts and conditions and not upon evidence introduced. 


Raitway Co. v. NEOsHO Co., 89 KAN. 208. 
1913 Decision on 1907 Law. Held invalid. 
Classification: Neosho Co. — amendment of existing special law of 1905. 


Subject: Fixing a limitation on the cost of erecting certain bridges. The amount author- 
ized in a 1905 act is increased. 


Holding: Despite the fact the law is an amendment to a valid special act, it is special 
and the effect of the limitation cannot be avoided by the use of an amendment to 
an existing act. To do so would enable the legislature to defeat the purpose of the 
1906 amendment by amending existing special laws. 


Comment: The holding seems to be a very necessary conclusion, but what about the 
amendments to the special court acts, etc. ? 


HARTZIER V. Ciry OF GOODLAND, 97 KAN. 129. 
1916 Decision on 1913 Law. Held valid. 


Classification: 2nd and 3rd class cities which own their waterworks systems and whose 
indebtedness does not exceed 15 percent of their assessed valuation. 


Subject: Authorize the issuance of bonds to improve waterworks system. 
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Holding: The classification is reasonable and does not violate the uniformity clause of 
the constitution. 
Comment: The classification seems to be proper. 


Raitway Co. v. CowLEY CouNTY, 97 KAN. 155. 

1916 Decision on 1907 Law. Held valid. 

Classification: All counties on basis of valuation with proviso for counties with popula- 
tion over 30,000 and valuation under seven million. 

Subject: Limitation of levies. 

Holding: Classification on basis of valuation is quite proper in levy limitation acts, and 
there is also a good basis for a classification for populous counties with low valuation. 

Comment: In answer to the argument that thete is no reason for a distinction between 
counties of 30,000 and those of 29,000, the court says that the figure must be placed 
somewhere and the legislature must decide where to fix the line. A limitation based 
upon a particular number or amount is artificial to some extent but it has to be fixed 
and the legislature is the one to determine it. 


Compare this statement with the remarks by the court in those cases where it 
holds the law invalid because of arbitrary classification. 


STATE V. DEMING, 98 KAN. 420. 

1916 Decision on 1915 Law. Held invalid. 

Classification: Cities of 1st class in counties having population less than 55,000, in which 
there is no city court; except cities less than 16,000 or in counties which comprise a 
separate judicial district. 

Subject: Establish city court with prescribed jurisdiction, procedure, etc. 

Holding: The classification is not reasonable and would result in many anomalous situa- 
tions where cities under 16,000 would be outside the scope of the law. Particularly 
repugnant are the special provisions as to jurisdiction, procedure and even substan- 
tive law. 

Comment: The court recognizes the need for city courts in certain communities but is 
consistent in its opposition to special and varied systems of judicial procedure in 
the state. 

PATRICK V. HASKELL Co., 105 KAN. 153. 

1919 Decision on 1919 Law. Held invalid. 

Classification: Counties having population less than 2,000, with county seat not located 
on any railroad and where an election had been held for the removal of the 
county seat. 

Subject: Providing for an election or petition on removal of county seat. 

Holding: The act applies to a limited number of counties and cannot at any time apply 
to others and is special. A general law was in effect prior to this act and one can 
obviously be made applicable. 

Comment: The reasoning that where a general law has been in effect is indicative that a 
special law may not be used, is interesting. The court, however, recognizes that 
special laws are not entirely prohibited. 

BECK v. SHAWNEE Co., 105 KAN. 325. 

1919 Decision on 1915 Law. Held valid. 

Classification: Counties with population between 60,000 and 75,000. 

Subject: Authorized issuance of bonds for county settlement of welfare institutions. 


Holding: The court disposes of the constitutional question as follows: ‘While the act is 
general in form, it was manifestly drawn with the city of Topeka, as the county seat 
of Shawnee Co., at the focus of the legislative vision. The court has just concluded 
another of its frequent considerations of the subject of classification (Patrick v. 
Haskel! Co.) and is of the opinion the act is general and not special.” 
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Comment: Nothing in the Haskell Co. case to indicate why a “manifestly” special law is 
good just because it is general in form. Of course, this act is open to other counties 
in the future. 


HARLING V. WYANDOTTE Co., 110 KAN. 542. 

1922 Decision on 1921 Law. Held valid. 

Classification: Counties over 110,000 population. 

Subject: Authorizes construction of courthouse and issuance of bonds without vote. 

Holding: “While the act can apply at this time to Wyandotte Co. alone, it is general in 
form, and, theoretically at least, applies to a class of counties; that is, it will apply 
in the future to all counties which attain the population prescribed in the act.” 

Comment: The court summarizes the facts which indicate that Wyandotte Co. needs a 
new courthouse (most of which could not be judicially noticed) and says that the 
legislature might have passed a law compelling the county commissioners of counties 
over 110,000 to construct a courthouse. Why not a special law naming Wyandotte 
Co.? Why not use the general law regarding courthouses? Was it because a vote 
would have been unfavorable? 

See State v. Wyandotte Co. Comm’rs (1934) where the court refers to this case 
and flatly states that a special law would have been upheld. Notice, however, that 
thus far there has not been a single special law upheld as such. 

STATE V. HIGH SCHOOL DIsT., 112 KAN. 616. 

1923 Decision on 1921 Law. Held invalid. 

Classification: School district containing city between 600 and 900 population according 
to U. S. census of 1920, in which has been maintained an accredited high school for 
five or more years, in counties between 14,800 and 17,500 population according to 
U. S. census of 1920. 

Subject: Provide for organization of school district. 

Holding: The act is general in terms but is so restricted in its application that it shows 
a deliberate attempt to avoid the necessity of a general law. Special acts are not 
entirely prohibited. Where a special act is necessary, it can be passed as such. 

Comment: The court here expressly recognizes the fact that special laws are not entirely 
prohibited but doesn’t approve this one or indicate when a general law cannot be 
made applicable. 


WYANDOTTE Co. v. KANSAS City, 112 KAN. 639. 
1923 Decision on 1921 Law. Held invalid. 


Classification: Any city which has granted a franchise to a railroad company under a 
stated act (cities over 75,000) and where franchise contains provision for building 
viaduct within 1,500 feet of a navigable stream. 


Subject: To authorize county to join in building bridges and issue bonds without a vote. 


Holding: The act is general in form but the conditions of the classification are obviously 
local. The conditions fit Kansas City, Kan. and it can hardly be conceived that they 
would ever exist in any other locality. 


Comment: The court stresses the fact that general laws covering the construction of 
bridges are in force and usually require a vote of the people to authorize the con- 
struction. (Compare Harling v. Wyandotte Co. 1922. Apparently bridges are 
different from courthouses. ) 


HOWARD V. MCINTOSH, 118 KAN. 591. 

1925 Decision on 1925 Law. Held invalid. 
Classification: Arkansas City designated by name. 
Subject: To establish a city court in Arkansas City. 
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Holding: Following State v. Nation, 78 Kan. 394, city courts should be established by 
general law. Justice Dawson dissents on ground this situation cannot be controlled 
feasibly by general law. 

Comment: Justice Dawson’s dissent points out that the details of this act are not dis- 
cussed in the opinion, but that as a general proposition a special law would be 
proper here. Presumably, special provisions for procedure, etc., which would differ 
from the usual provisions to such an extent that they might be said to vary the 
substantive rights of litigants would cause him to hold against the law. 


STATE V. RUSSELL, 119 KAN. 266. 

1925 Decision on 1925 Law. Held valid. 

Classification: Counties with population between 3,000 and 3,450. 

Subject: Election for relocation of county seat. 

Holding: ‘The classification of the statute . . . is based upon population. The statute 
may now apply to only one county; next year it may apply to two; in the future it 
will apply to any county which comes within its provisions. For that reason the 
statute is general and operates uniformly in all counties to which it applies.” 

Comment: The only test applied by the court is that the operation of the law is not 
restricted in time and therefore other counties can come within its scope. Nothing 
about any relationship between the classification and the purpose of the law. 

AsHLEY Vv. WYANDOTTE Co. COMM’RS, 121 KAN. 408. 

1926 Decision on 1923 Law. Held invalid. 

Classification: Counties over 120,000. 

Subject: Authorizing the erection of a bridge. 

Holding: “In the matter of building bridges it is not easy to discern a real difference 
between counties of 100,000 and 120,000, nor is it readily apparent why the general 
laws relating to the erecting of bridges which appear to be ample and adapted to 
all the counties of the state, may not be equally applicable to Wyandotte, the only 
county in the state having 120,000 inhabitants. 


Comment: This is apparently the same bridge that was discussed in Wyandotte Co. v. 
Kansas City (1923) and the court is still being strict on bridges. Why isn’t the 
legislature the judge of the place to fix the line between classes if the classification 
is proper? See Railway Co. v. Cowley Co. 1916. 

STATE V. BOARD OF EDUCATION, 122 KAN. 701. 

1927 Decision on 1925 Law. Held valid. 

Classification: Cities of 2nd class in counties having two or more cities of 2nd class. 

Subject: Annexation of property outside city for school purposes. 

Holding: The statute does not necessarily and exclusively apply to Humboldt. There are 
many counties having two or more cities of the 2nd class and will undoubtedly 
be more. 

Comment: The language of the court seems to open the door to special laws for schools, 
quite a departure from the cases immediately after the amendment. This was held 
to be a general law, however, but there doesn’t seem to be any relationship between 
the number of 2nd class cities in a county and the power granted in the act. 

STATE v. NORTH WICHITA DRAINAGE DisT., 127 KAN. 207. 

1928 Decision on 1925 Law. Held valid. 

Classification: Counties between 85,000 and 130,000 population. 

Subject: Organization of drainage districts. 


Holding: The statute is prospective and applies to any county in the state having a popu- 
lation of more than 85,000 and less than 130,000. Under repeated decisions the 
legislature was authorized to make such a classification. ; 
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Comment: Population classifications such as this are now the “ee method where a 
city or county is susceptible of isolation in that manner. The three largest cities and 
counties can operate on special laws because they can be isolated by seemingly reason. 
able population limits. 

BairD v. Ciry OF WICHITA, 128 KAN. 100. 

1929 Decision on 1921 Law. Held valid. 

Classification: Cities over 95,000. 

Subject: To provide for paving business or traffic streets and assessing adjoining property 
to pay cost. 

Holding: Classification is proper. At time law was passed it applied only to Kansas 
City. Now it applies also to Wichita. At same time law was passed, another act 
was enacted on same subject covering cities between 45,000 and 95,000. 

CONNOLLY Vv. BOURBON Co. COMM’RS, 128 KAN. 452. 

1929 Decision on 1929 Law. Held valid. 

Classification: Counties between 20,000 and 30,000 population in which is located city 
of ist class and in which courthouse has been destroyed by fire, wind or tornado. 

Subject: Authorizes issuance of bonds to rebuild courthouse without an election vote 
thereon. 

Holding: Memorandum decision — court holds the classification was reasonable. 

Comment: Act was undeniably prompted by destruction of Bourbon Co. courthouse and 
might have been upheld as special act. No apparent reason why a general law should 
not include all counties in which courthouse has been destroyed. Why will the court 
not uphold a special law as such — 23 years after the amendment ? 

STATE v. McComBs, 129 KAN. 834. 

1930 Decision on 1929 Law. Held valid. 

Classification: Cities over 100,000 which own their waterworks and electric light plants. 

Subject: Creation of board of public utilities to manage utilities. 

Holding: Classifications similar to this and which apply only to Kansas City have repeat- 
edly been upheld. 

STATE v. SMITH, 130 KAN. 228. 

1930 Decision on 1927 Law. Held valid. 

Classification: Cities of 1st and 2nd class with population over 13,900. 

Subject: Providing for the establishment of city courts in such cities. 

Holding: The law is general in form and the classification is proper. 

Comment: This seems to indicate that legislature will fall back on a fairly general law 
if the special laws are stricken out. 

STATE V. FRENCH, 130 KAN. 464. 

1930 Decision on 1929 Law. Held valid. 

Classification: Cities of 1st class with population over 115,000 in counties with assessed 
valuation under $190,000,000. 


Subject: Authorizing governing body to designate trafficways and issue bonds for their 
improvement. 


Holding: “The conditions with reference to the classification which it desired to make 
were solely matters for legislative determination.” Despite the fact that the act 
applies to only one city it may in the future apply to others and is constitutional. 


Comment: The language in this case, if followed, would result in the court again abdi- 
cating its function of interpreting the constitution, to the legislature. Prior to the 
amendment, the court left it to the legislature to determine whether a general law 
could be made applicable. Here it is left to the legislature to determine the basis on 
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which the classification shall be made. Kansas City and Wichita can no longer be 
segregated on basis of population alone, but what is the relationship between the 
method of improving streets in a city and county valuation ? 

STATE V. KANSAS City, 134 KAN. 157. 

1931 Decision on 1931 Law. Held valid. 

Classification: Cities of 1st class with population over 120,000 in counties with popula- 
tion over 140,000. 

Subject: Repaving and reconstruction of street railway tracks on arterial highways. 

Holding: In view of numerous decisions on classifications of cities the act is not special. 

Comment: What is the relation between the subject matter and the population of the 
county ? 

Murray V. PAYNE, 137 KAN. 685. 

1933 Decision on 1933 Law. Held valid. 

Classification: Cities over 120,000 operating under commission form of government. 

Subject: Changing terms of some of the commissioners and providing for elections every 
four years instead of two years as under previous law. Election of 1933 eliminated. 

Holding: The law can apply only to Kansas City because of date of election specified. 
It is, however, in a distinct class by itself and if the legislature, in the interest of 
economy, chose to dispense with an election the court declines to hold the act uncon- 
stitutional. 

Comment: It has often been suspected that the court passes upon the wisdom of legisla- 
tion but this is one of the few cases where it has admitted it. 

STATE V. SCHOOL DisTRICT, 140 KAN. 171. 

1934 Decision on 1933 Law. Held invalid. 

Classification: School district containing city of 2nd class and having a mill levy for 
school purposes between 17 and 21 mills for year 1932; and which also contains 
agricultural land outside the boundary of such city; and which is located in county 
having population between 13,200 and 13,450 and assessed valuation between 
$35,800,000 and $36,400,000 and an area between 650 and 750 square miles. 

Subject: Providing method by which property owners may withdraw from district. 

Holding: The act is framed as a general law but is obviously special and the subject 
could be covered by a general law. 

Comment: The court reaffirms the statement in Anderson v. Cloud Co. (1908) that 
whether a general law can be made applicable is to be determined upon facts of 
which the court will take judicial notice, and not upon evidence. 


STATE Vv. WYANDOTTE Co, CoMM’RS, 140 KAN. 744. 

1934 Decision on 1933 Law. 

Classification: Counties over 130,000 with valuation under $160,000,000. 

Subject: Providing special grand juries and special prosecutor. 

Holding: The act is good whether considered as special or general insofar as providing 
additional governmental machinery for Wyandotte Co. but the compensation of the 


special prosecutor which is taxed as costs against defendants results in a non-uniform 
condition in criminal procedure and substantive law and is invalid. 


Comment: The court indicates it would pee to have special legislation submitted as 
such rather than under arbitrary and ridiculous classifications. What will be the 
tule for determining when a general law can or cannot be made applicable? 

CLARK Vv. MuRRAY, 141 KAN. 533. 

1935 Decision on two conflicting laws. Held valid. 


Classification: Population and valuation of city and county to cover Wichita in one act 
and Kansas City in another. 
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Subject: City courts in designated townships. 

Holding: The city courts of Wichita and Kansas City are each controlled by separate 
acts, general in form. Due to population changes between legislative sessions, 
Wichita moved from the limits of the law covering its court and into the limits of 
the Kansas City law. The next legislature corrected that matter but the question 
arose on the length of the term of the judge who was elected while Wichita was 
technically within the limits of the Kansas City act. The court held it was the 
intention of the legislature that each court should be governed by separate acts and 
the Wichita court was not controlled by the Kansas City act at any time. 

Comment: Without any comment or discussion the court considers the two acts as special 
despite the several cases which have held special court acts invalid. The court missed 
a chance to apply the rule in Railway Co. v. Neosho Co. 1913 and knock out a few 
special courts. 


BARKER V. KANSAS City, 149 KAN. 696. 
1939 Decision on 1938 Law. Held invalid. 
Classification: Cities of 1st class with population over 120,000 — expires Jan. 1, 1940. 


Subject: Authorizing such cities to establish parking stations. 


Holding: Because of time limit on operation of act, it is very improbable that any other 
cities will come within classification. The court gives four tests to apply in deter- 
mining validity of act: (a) If a law of general form operates uniformly on all mem- 
bers of the class to which it applies, it is not open to the objection it is a special law 
if the classification is not an arbitrary and capricious one. (b) If a law applying to 
a specified classification of cities or governmental units is otherwise general in its 
form and its provisions are such that in the ordinary course of things the law might 
and probably would apply to other cities or governmental units coming within the 
specified classification, the law is a general and not a special law. (c) Although the 
title and form of a law may be general, whether a special or general law has been 
enacted is to be determined by what in the ordinary course of things must necessarily 
be its operation and effect. (d) If a law otherwise general in form and title and 
presently applying only to one city or governmental unit contains a limitation of time 
in which there can be operations under it so that there is little or no probability it 
could or would ever affect any other city or governmental unit, it is a special law. 


Comment: What about Murray v. Payne (1933) ? 


OwENS V. Ciry OF COFFEYVILLE, 151 KAN. 263. 
1940 Decision on 1937 Law. Held invalid. 


Classification: Cities of 1st class with population less than 25,000 operating under com- 
mission form of government in counties having one city of 1st class and not more 
than three cities of second class one of which has population of more than 10,000. 


Subject: Civil service for city employees. 


Holding: The classification is illusory — while act is general in form it is so restricted 
that it applies only to Coffeyville and there is little probability it can ever apply to 
any other city. 


Comment: There isn’t much doubt that a law like this could be passed for Kansas City 
even if resort were had to county valuation to distinguish it from Wichita. The 
smaller cities find it more difficult to get special legislation — maybe they don’t need 
it as badly, but there should be some distinctions made in subject matter rather than 
size alone. 


STEVENS V. MCDOWELL, 151 KAN. 316. 
1940 Decision on 1927 Law. 
Classification: Cities over 100,000. 
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Subject: Option contracts on residential property may be enforced by forcible detainer 
proceedings. 

Holding: The subject of property rights is of a general nature and the laws regarding it 
must have uniform operation throughout the state. 

Comment: This is an excellent example of the ‘‘law of a general nature” clause of Sec. 
17, Art. 2. A law similar to this could not be restricted by any classification, how- 
ever broad. 

PANHANDLE EASTERN PIPE LINE Co. v. MIAMI Co. COMM’RS, 151 KAN. 533. 

1940 Decision on 1939 Law. Held invalid. 

Classification: Counties with population between 18,000 and 21,000; valuation between 
twenty-two and thirty million dollars; having two cities of 2nd class with popula- 
tions over 3,000; having adopted county unit road system; having benefit district 
road systems. Time limitation on operation. 

Subject: The reimbursement and payment of benefit-district road assessments through 
bond issue and additional tax levy. 

Holding: The restrictions in the classification and the time limitation make it very 
improbable that the act can ever apply to any other county and it is therefore special. 

Comment: The court holds the law invalid because it is special. This would be sufficient 
if a city was involved, but in the case of a county, it must also appear that a general 
law could be made applicable. 


RuRAL HIGH SCHOOL Vv. BROWN Co. COMM’RS, 153 KAN. 49. 

1941 Decision on 1937 Law. Held valid. 

Classification: School districts maintaining a high school, located in county with popula- 
tion between 12,000 and 15,000; no city of 1st or 2nd class within district ; having 
city of 3rd class in which there is a privately owned and operated junior college. 

Subject: Authorizes the issuance of bonds for purchase or erection of buildings for 
junior college. 

Holding: Although act presently applies to only one district, there is no time limitation 
on operation of act and it cannot be said that it will not sometime apply to other 
districts. Justice Hoch dissents, on ground act is patently special. 

Comment: The door barring special legislation under the guise of general law is torn 
off the hinges. The act could have been upheld as a special law under State v. 
Wyandotte Co. 1934, but the court seems loath to uphold a special school act. The 
classification is much more restrictive than many which have been denied validity. 


HIGGINS V. JOHNSON Co. CoMM’RS, 153 KAN. 560. 
1941 Decision on 1941 Law. Held valid. 


Classification: Counties which border on or are contiguous to two cities each of which 
shall have a population of more than 115,000 and located either within or without 
the state of Kansas. 


Subject: Authorizes bond issue to establish airports in cooperation with federal govern- 
ment and to levy tax for operation and maintenance. 


Holding: The majority opinion in a somewhat ambiguous manner approves the act as a 
special act to accomplish a purpose that could not be fulfilled by “a general law 
applicable to other counties in the state within the classification of the act.” Justices 
Hoch, Dawson and Wedell concur specially in an opinion that states the law should 
have named Johnson Co. by name. 


Comment: Here at last is a special act upheld. But it is obvious that many members of 
the court are reluctant to adopt a position which will ultimately force them to lay 
down a rule as to when a general law cannot be made to apply. The hard cases will 
not be those where a new and temporary power is granted — such as in this case — 
but those where a method or procedure different from the other counties possess — 
such as dispensing with an election, etc. — is granted to one or more counties. 
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POWERS V. THORN, 155 KAN. 758. 

1942 Decision on 1833 Law. Held valid. 

Classification: Judicial townships in counties with population over 117,000. 

Subject: Term of office of judge of city court. 

Holding: The majority opinion apparently considers this a special act because it created a 
“judicial township” but its validity under sec. 17, art. 2 is not discussed very 
clearly. In a dissenting opinion, Justice Dawson points out that special laws estab- 
lishing courts have been consistently stricken down by the court. He ventures the 
opinion that proper amendments of the original special court acts might be held 
valid, which is contrary to Rwy. Co. v. Neosho Co. 1913. 

Comment: This case should be considered with Clark v. Murray (1935). After con- 
demning special court acts for more than a quarter of a century the court failed to 
take advantage of a situation which would enable it to go far in bringing about 
uniformity in the city courts. re application of Rwy. Co. v. Neosho Co. and the 
various special court cases would have stricken down the city courts of Wichita, 
Kansas City and by inference all the others which had been amended since 1906, 
and the legislature would have been forced to devise a uniform law. 


STATE v. ALLEN Co. COMM’RS, 156 KAN. 248. 

1943 Decision on 1941 Law. Held invalid. 

Classification: County unit counties having benefit-district roads not a part of state high- 
way system. 

Subject: The reimbursement and payment of benefit-district road assessments by county 


Holding: The basis of the classification — county unit counties — does not bear any 
relation to the purpose of the legislation, which is the repayment of benefit-district 
road assessments, and discriminates against landowners in counties which are not 
under the county-unit system. Justices Hoch and Wedell dissent on ground there is 
a substantial distinction in the method of paying for roads in the two types of 
counties. 

Comment: This case enunciates a principle which has been only half expressed in some 
earlier cases. It is that the basis of the classification must be germane and pertinent 
to the subject matter of the law and bear some relation to its purpose. If followed 
it will wreak havoc with many hitherto accepted classifications. 


Epwarps Co. COMM’RS V. SIMMONS, 159 KAN. 41. 

1944 Decision on 1931 Law. Held valid. 

Classification: Public utility corporations operating in not more than four counties. 
Subject: Authorizes compromise of taxes of such corporations in receivership. 


Holding: We cannot say that “the classification made by the legislature is arbitrary, 
fictitious and wholly without substantial basis.” 

Comment: The question was not squarely in issue and was not vital to a determination 
of the case. The statement is interesting because it retreats from the principle enun- 
ciated in State v. Allen Co. Comm'rs 1943. 


BERENTZ V. COMM’RS OF COFFEYVILLE, 159 KAN. 58. 

1944 Decision on 1939 Laws. Held invalid. 

Classification: Cities of 1st class with app between 17,000 and 20,000 in counties 
with population between 47,000 and 51,000 and cities between 13,000 and 16,000 
population in counties between 30,000 and 32,000 population, which cities operate 
a municipal water or light plant. 

Subject: Pensions for employees of the municipal water or light plant. 

Holding: The classification is so fanciful and contains arbitrary and capricious limita- 
tions so that it becomes discriminatory and does not operate uniformly upon all to 
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whom it should apply. It is a subject that could be covered by a general law and 
therefore a special law is invalid. 

Comment: The law is no doubt special but why did the court not rely on sec. 1, art. 12, 

which 4 perpen the qaning of corporate powers by a special act instead of using 

? Incidentally this was not a law of a “general nature” 


the lack of uniformity section 
under most of the definitions. 
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INTERSTATE COMMERCE AND PRODUCTION 
UNDER THE WAGE HOUR LAW’ 


By RIcHARD B, STEVENS 


of the Law Firm of Stevens and Brand, Lawrence, Kansas, and Special Counsel 
for the Hercules Powder Company, Sunflower Ordnance Works 


Some phases of this legislation have been selected for discussion in this 
article because of their particular significance to lawyers and business men gen- 
erally. No attempt has been made to include or treat with the many exemptions, 
the industry committees and other ramifications to the subject which would take 
a thick text book to cover. 

Undoubtedly the challenging nature of this subject has been obscured by 
the multiplicity of countless administrative rules and regulations governing 
other matters which we all have had to meet. Nevertheless, while the war has 
been in progress there has been no letup in the steadily growing field of litiga- 
tion which has been in progress ever since this act was passed by Congress in 
1938. Because of unfamiliarity with the legal obligations imposed by this legis- 
lation, operators and owners of businesses and industries of many kinds have 
been confronted with wholly unanticipated claims and suits from employees 
seeking to recover wages, overtime, and other rights conferred by this act. Un- 
doubtedly hardships have resulted, and in some cases even bankruptcy and 
financial disruption. 

As will be illustrated, once an employer is confronted with a claim under 
the Wage Hour Law there appears to be no safe way out, short of paying all 
that the provisions of the act require. In this matter the law has withdrawn its 
favor of a compromise. Either the employer must fight the case to a successful 
conclusion or pay to the employee overtime at the rate of one and one-half times 
his regular hourly rate for all hours over forty in a work week, and in addition 
thereto a like sum as liquidated damages plus attorneys fees to be fixed by the 
court. The courts will not even approve or recognize a compromise settlement 
between the parties, and have consistently held that any agreement between the 
employer and his employees to pay less than the amount actually due plus liqui- 
dated damages, is void. Even after the employee has entered into a solemn 
agreement, bound by the faith of both parties, he may still proceed to court and 
recover judgment for the difference between the amount he has been paid, and 
the total amount allowed by the act.? True some courts have permitted set- 
tlements when there appeared to be a bona fide dispute, on the basis of proven 
facts which establish a doubt whether the employee could recover, but these are 
few and far between. 


1. Fair Labor Standards Act, Public Act No. 718, Chapter 676, 75th Congress, 29 U. S. C. A. 
201-219. 52 Statutes at Large 1060-1069. 


» 3 pioGuire vs. N. Y. Public Library, 8 Labor Cases CCH 62 District Court, South 
= June 1944. Dize Box Company vs. Maddrix, 144 Rone (onay 584. William J. O'Neil 
s. Bivoklyn vings Bank, 8 Labor Cases ro 4 3 N. Y. Court of r als, June 14, 1944. 


Paul vs. Y -4 Savin ine Pe 9 Labor Cases New York City 
Oct. 31, 1944) 1113 ey Court refused to recognize a settlement even 
ton U. S. Circuit Court 
944), it was held that no com- 
promise settlement could be made of minimum “a or. pV. on the regular hourly 
rate, because violation of this part of the act is a c but that liquidated damages could 
be waived, because ay were nothing more than a civil liability, and a means by which 
Con attempted to measure the extent thereof. 

tly in conflict. ¥ with the ie case, however, is Flemming vs, Post U. S. Circuit 

Court of Appeals New York (December 14, 1944) 9 senaed Cases CCH 65,450. 
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Most business men in this part of the country probably think of this act in 
its terms as a simple requirement that they pay an employee at least forty cents 
per hour, and time and one-half for all hours over forty in a work week; that 
it does not apply to retail establishments and agricultural pursuits; and that the 
employer himself must be engaged in interstate commerce before they need to 
be concerned with its provisions. 

A lack of conception of the trends in what is defined as interstate commerce 
by the courts is responsible for most of the misunderstandings which have 
developed. A lawyer whose practice would not require him to give time and 
attention to the many cases which are being reported in both the federal and 
state reporter systems would not be aware of definite and significant changes 
which have taken place in the decisions of the courts upon this question. Space 
will not permit here a full discussion of this most interesting evolution. For 
the sake of brevity we make three quotations to establish a glaring contrast: 

In 1888, following a long line of authority, the United States supreme 
court rejected the theory that manufacturing processes, even for interstate com- 
merce, came within the exclusive ambit of regulation by Congress. We quote 
from the court’s opinion rendered by Justice Lamar as follows:* 


“No distinction is more popular to the common mind, or more clearly ex- 
pressed in economic and political literature than between manufacturing and com- 
merce. Manufacture is transformation — the fashioning of raw materials into a 
change of form for'use. The functions of commerce are different. The buying and 
selling and the transportation incident thereto constitute commerce. 

“The result would be that Congress would be invested to the exclusion of the 
States with the power to regulate not only manufactures but also agriculture, stock 
raising — in short every branch of human industry. For is there one of them that 
does not contemplate more or less clearly an interstate or foreign market?” 


Certainly this doctrine was confirmed by the supreme court in 1935 when 
it ruled upon the constitutionalty of the National Industrial Recovery Act and 
the Guffey Coal Act. In pronouncing sentence upon the NIRA in the Schecter 
case the court said:* 


“If the commerce clause construed to reach all enterprises and transactions 
which could be said to have indirect effect upon interstate commerce the Federal 
authority would embrace practically all the activities of the — and the author- 
ity of the State over its domestic concerns would exist only by sufferance of the 
Federal Government.” 


This legalistic fabric has toppled in ruins about our heads like a house of 
cards in those decisions of the United States supreme court upholding the Wag- 
net Act.5 While it may be contended by some that the law in the Schecter case 
still stands, that is subject to much debate. It was there held that when raw 
material in interstate commerce comes to rest at the plant, and the finished 
product is sold intrastate on/y, the activities at that plant, may not be regulated 
by Congress. Analysis of the Fainblatt decision would indicate that this Schecter 
decision has been substantially shaken, and is ripe for a fall. 


8. Kidd vs. Pearson, 128 U. S. 1. 
4, Srtecter. Corporation vs. The United States, 205 U. S., 495; Carter vs. Carter Coal Co. 298 


5. NLRB vs. Jones & Laughlin Steel Co., 301 U. S. 1. 
NLRB vs. Fainblatt, U. S. 601. 
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Now supported by these last decisions springs a fountain of administrative 
law, and we quote from Bulletin No. 5 of the Wage and Hour Administrator's 
Interpretations: 


“Application of the Statute (Fair Labor Standards Act) is based upon the 
state of facts existing at the time of the production of the goods. An employer 
who intends, hopes, or has reason to believe that his product will move in inter. 
state commerce is subject to the Act.” 


This reasoning has been followed by the United States supreme court.® 


It may also help us to realize the extent of the modern conception of inter- 
state commerce when we learn that the following are, by the interpretations of 
the Wage and Hour Administrator, considered to be engaged in interstate 
commerce: 


Newspapers publishing news gathered by the Associated or United Press, even 
though 98 per cent of the circulation of these newspapers is purely local;’ all 
national banks, and most state banks; radio stations; building and loan associa- 
tions when affiliated with federal home loan banks or with the federal savings 
and insurance corporation; home office employees of insurance companies, and 
wholesale houses. 


The act includes in its coverage all employees not only physically produc- 
irig, but those who are employed in any process or occupation necessary to the 
producing of goods for commerce. The following rulings of the administrator 
will illustrate the direction which that official’s interpretations have taken, at 
least: 


“The mere printing of stationery for a local grocer which is later used to 
write a letter which goes out of the state, is considered as the production of goods 
for interstate commerce.’’§ 


“Stenographers and typists are producing goods when they prepare reports 
and bulletins which are sent out of the State as an incident to their employer's 
business.” 


“Employees are held to produce goods when they prepare stockholders reports, 
balance sheets, or other financial statements and documents.” 


The most far reaching are those decisions which cover employees engaged 
in occupations “necessary to the production of goods for commerce.” The out- 
standing example, which has been the subject of much litigation in the courts 
affect janitors, porters, elevator operators, and maintenance employees of the 
owner of a loft building in which the tenants are engaged in producing goods 
for interstate commerce. In these cases the courts distinguish between loft 
buildings used principally by the tenant for engaging in interstate commerce, 
and those buildings in which the tenants are producing goods for interstate 
commerce. In other words, a building occupied by insurance companies, banks 


6. United States vs. Darby Lumber Co., 312 U. S. 100. 

“The ‘production for interstate commerce’ intended by the act, includes, at least, pro- 
duction of goods, which at the time of the production, the ve, according to the normal 
course of his business intends or expects to move in interstate commerce, although through 
the exigencies of the business, all of the goods may not thereafter actually enter interstate 
commerce.” 


Fe Wales vs. Times Company, 8 Labor Cases CCH 62,334. U. S. District Court, Ohio, May 29, 


8. Wage and Hour Rulings No. G-86, Oct. 1940. 
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finance companies, and sales organizations would be “engaged in commerce,” 
and not producing goods, and therefore the janitors and maintenance employees 
are not covered. On the other hand where tenants occupy more than twenty 
per cent of the building space, and are actually fabricating materials and ship- 
ping same in interstate commerce, the maintenance employees hired by the land- 
lord are covered. A most recent decision on this question is that of Borella v. 
Borden.*® This case is unique in that it advances the theory that the janitors, 
elevator operators, etc., employed by Bordens, Inc., to service a building occu- 
pied by its home office employees to the extent of fifty-eight per cent of the 
building space, were necessary to the production of goods. Borden's office space 
was devoted to the administration of the executive offices, and there was no pro- 
duction in this building. The court did not hold in favor of the claimants for 
the reason that Borden’s administrative employees were “engaging in com- 
merce,” but for the unique reason that the office employees were “necessary to 
production” elsewhere, and that therefore the janitors in the building were like- 
wise necessary. The same court more recently reaffirmed this position in another 
case.2° 


It will be noted in all these building cases that it is never contended that 
the owner of the building, who employs the janitors, is engaged in or producing 
for interstate commerce; yet he is the party who must pay the extra compensa- 
tion to his own employees who are held to be “‘necessary’”’ to production by 
others in the building. Janitors and maintenance employees, in buildings in 
which the tenants are merely “engaged in commerce,” are not considered to be 
a part of that commerce. 


The following are other examples of decisions covering employees en- 
gaged in work “necessary to production”: Oil well drilling crews are held to be 
necessary for the production of goods, even though they do not actually bring in 
the well, and have nothing whatever to do with the production or sale of the 
oil when and if the well is brought in.” 


A is a manufacturer of tools, and he has always sold his tools locally, and 
has never himself engaged in interstate commerce. However, he regularly 
manufactures tools for B, a local manufacturer, whose employees use the tools 
to produce goods for interstate commerce. It is therefore ruled that A’s em- 
ployees who made the tools are engaged in an occupation necessary to the pro- 
duction of goods for interstate commerce, and therefore come under the Fair 
Labor Standards Act. 


It is important to remember in every consideration of the Fair Labor 


; } ee vs. Borgen 145 Fed, (2nd) 63. Writ of Certiorari granted by the U. S. Supreme 
Court, January 2, 1945. 
. Callus vs. 10th East 40th St., Building, December 12, 1944, 9 Labor Cases CCH 62,445. U. S. 
Circuit Court of , (2d Circuit) 0. 143, December 12; 1944. 


However, on the heels of these decisions is a case in the Supreme Court of North Caro- 
lina in which the maintenance em ployees of Ase Mills could not recover even though the 
sates was occupied by ‘Administrative So 142 3 Le of an ses 62463. in production 
elsewhere. Greene vs. Anchor Mills, Labor Cases 62 
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Building Company, 157 Kan. 558 

. Warren Bradshaw Drilling Co. vs. Hall, 124 Fed. (2d) 42. And in a case decided in California 
December 1944, it wee | aa that even where the drilling resulted in a dry hole, the crews 
were covered because d ing dry holes was necessary to find ultimate production. Culver 
vs. Bell, U. S. Circuit cant of Appeals, California, Dec. 5, 1944, 9 Labor Cases 67,443 





232 The JOURNAL 


Standards Act that it does not apply to each and every employee of a business 
engaged in or producing for interstate commerce. The sole test is the nature 
of the work performed by each particular employee. Therefore, unless the 
business of the employer comes under some of the specific exemptions herein- 
after described, the issue is not whether the employer himself is substantially 
engaged in or producing for interstate commerce, but whether a particular 
employee is substantially so engaged. If so, that particular employee may 
recover while all others in the business not similarly engaged may not. Em- 
ployers who have missed this point have gotten into trouble because they have 
used the general character of their business as a test and not the work of the 
employee. This will be illustrated later in a description of cases that have come 
before the courts. 


Those cases in which a purely local and intrastate business sells goods to a 
producer with knowledge that the producer will use these goods for the pur- 
pose of engaging in interstate commerce have caused the most confusion. A 
recent example of this type of case is one where the local manufacture sells 
containers such as cigar boxes to a local purchaser who used the boxes in ship- 
ping his goods in interstate commerce. Thus the employees of the container 
manufacturer are held to be producing goods for commerce even though the 
employer may have never sold a box across state lines.* Another typical case 
is that of employees of a firm dying carpet and rug yarns only for customers 
within the state. If one of the customers after receiving the dyed yarns manuv- 
factures them into rugs which are sold in interstate commerce the employees of 
the firm which dyed the yarns only are entitled to come under the act because it 
is held that they are engaged in work necessary to the production of goods for 
commerce. The most recent case is that of the Dize Box Company v. Lake 
Maddrix, in which the employer made boxes and barrels sold directly inside the 
state but to packers who packed crab meat and oysters in the containers for 
interstate commerce. It was held that the employees of the box maker were 
producing goods for interstate commerce even though their employer himself 
never sold a box across the state line.” 


These last examples also might properly come under the “Hot Goods 
Clause” in the Wage Hour Law.’* No one is exempt or immune from this far- 
reaching provision. It affects retail dealers, farmers, servicing establishments, 
and individuals alike. Under this clause one may not sell or buy any goods to 
be shipped in interstate commerce which the buyer knows has been manufac- 
tured in violation of the act. It is advisable that clients be advised not to buy 
goods which are produced outside of the state without first verifying whether 
in fact the supplier has complied with the law. Buyers of goods to be shipped 


13. Sykes vs. Lochm mann, 156 Kan. 223; Wall oa8. vs. Jacksonville Paper Co., 6 Labor Cases, CCH 
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in interstate commerce which are sold F.O.B. the vendors plant should use a 
chase order form containing a clause obligating their vendors to comply with 
the Fair Labor Standards Act.” 


The question of what businesses are exempt from the law is of more vital 
concern to the average Kansas business man than any other. Space will not per- 
mit full discussion of all exemptions, but of great importance is the section 
which exempts employers operating retail and servicing establishments, the 
greater part of whose selling or servicing is in intrastate commerce.** Please 
note that the law treats differently with employers under this exemption than 
it has in other phases of the act. It has been previously pointed out that the 
true test of coverage is the work of the employee, not the business of the em- 
ployer.* Exactly the reverse is true under the exemption granted to employers 
operating retail and servicing establishments. Certain employees of such estab- 
lishments might be substantially engaged in interstate commerce, but still not 
come under the law.” The pitfalls in this exemption for the retailers lie in the 
tulings of the Administrator and in the interpretations of the courts as to what 
is meant by the words ‘‘the greater part of whose selling or servicing is in inter- 
state commerce.” The rule of the Administrator now seems to be that the 
greater part of the selling or servicing of a particular establishment will be 
considered in intrastate commerce if not more than fifty per cent of the total 
gross receipts of the establishment are derived from intrastate sales or serv- 
ices.24 Therefore, it is well to learn what the Administrator considers to be 
a retail establishment. Under his interpretation a retail sale is a sale of goods 
for direct consumption and not for purposes of resale or redistribution in any 
form. Sales to wholesalers or retailers for resale are not retail sales.** It is the 
ruling of the Administrator that an establishment doing more than 25 per cent 
of its business wholesale is not a retail establishment and that therefore, its 
employees substantially at work on interstate transactions come under the law. 
In determining this percentage of 25 per cent the Administrator has fixed a 
period of six months and if the total gross receipts from known selling at whole- 
sale over this period of six months exceeds 25 per cent then the business is held 
not to be a retail establishment.” Once you get over this 25 per cent it makes 
no difference whether the volume of interstate sales is large or small, one em- 
ployee, who is largely engaged in work related to commerce can enforce pay- 
ment to him of the amount due under the law including penalties. Goods sold 


Cases, 
. §. District Court, 


17. Enterprise Box Co. Fleming U. S. Circuit Court of Appeals, Florida, 5 Labor 
Cases 61,466, U 


60, Wallin “we Blue Mountain Logging Co., 6 Labor 
Washington, Ort. 1 


. Section 13 (a) (2) oy Stat. 1060, U. S. Code Ann. 201-219. 

. J. H. Baum vs. A. C. Office Bldg. Co., 157 Kan. 558. 

. Full attention should be given to the recent decision (Jan. 8, 1945) of the U. S. Supreme 
Court in the case of Western Union vs. Lenroot. There the court held that the 
company did not produce goods; that it — - accomplished movement in 
messages. This case will overrule many cases which have Paeld that the emplo Be 
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commerce. Hence children employed by the company to “nandie” telegrams are not pro- 
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21. Interpretative Bulletin No. 6, Wage and Hour Division 1938, Revised June, 1941. 
22. Interpretative Bulletin No. 6, Wage and Hour Division 1938, Revised June, 1941. 
23. Interpretative Bulletin No. 6, Wage and Hour Division 1988, Revised June, 1941. 
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for reprocessing are not retail sales. For example, the business which sells a 
type of wood to a furniture manufacturer for the making of furniture or sells 
material to a box factory to be processed into boxes is held not to be making 
retail sales. The following types of businesses are held not to be in the retail 
trade. Those selling industrial equipment, production machinery, etc., a custom 
tailor manufacturing clothes to order, establishments selling freight trailers to 
trucking industries, or oil well drilling equipment to the oil trade. The exemp- 
tion which goes hand in hand with retail establishments is that extended to 
service establishments. This exemption, under the definitions of the Adminis- 
trator is really limited. It embraces those services which are available and cus- 
tomarily used by the general public for personal or family use, as restaurants, 
barber shops, shoe repair shops, garages, etc. This exemption does not extend 
to those establishments which repair industrial equipment or to a laundry which 
under contract does the entire job for one industry, or confines its services to a 
well defined group of businesses such as hospitals or barber shops. The Admin- 
istrator has held that the following businesses are not service establishments: 
banks, law firms, chambers of commerce, building and loans, electric utilities, 
auto wreckers and junk dealers, job printing establishments, sign painting shops, 
machine shops and foundries, and contract oil well drillers. 

Two principal controversies over the application of the law are now the 
subject of much litigation in the courts. One has already been touched upon 
which governs the rights of servicing and maintenance employees of the owner 
of an office or loft building to recover back pay from him because his tenants 
are producing goods in interstate commerce. The second controversy in which 
the courts are not in agreement pertains to the exemption of retail establish- 
ments discussed in the foregoing paragraph. Various jurisdictions appear en- 
tirely unable to agree on what is meant by the word establishment. The par- 
ticular occasion for this controversy is the chain store setup. Such a merchan- 
dising organization, of course, includes a number of stores and usually a 
warehouse for distribution of goods to the stores. The smaller chains are 
usually located almost entirely within a state, but in some cases one or two 
stores are maintained in one other state and some goods are shipped across the 
state lines to this branch store. Of course, the warehouse in the chain is shipping 
goods in interstate commerce. As a part of the chain it is hardly probable that 
its gross business would amount to more than 25 per cent of that taken 
in by the entire chain, and the volume of its interstate business would not cause 
that of the entire chain to exceed 50 per cent. Therefore, the warehouse is by 
many courts held to be merely a part of one retail establishment, a greater part 
of the business of the establishment being intrastate. The Wage and Hour 
Administrator and a considerable weight of opinion in the courts holds that 
each store, including the warehouse, in the chain must be classed as a separate 
establishment. Setting the warehouse apart as an establishment usually takes it 
out of the retail exemption because certainly more than 25 per cent of its gross 
business over a six month period would be at wholesale. One case of local 
interest was that recently decided in Judge Otis’ federal court in Kansas City 
concerning the operation of Wolferman’s store.* Wolferman has a warehouse 
24. Walling vs. Fred Wolferman, Inc, 8 Labor Cases, 62,232 — 54 Fed. Supp. 917. 
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in Kansas City and one of its stores there manufactures candy for sale in its 
stores. It has a store in Tulsa, Oklahoma, to which some goods are shipped 
from the warehouse. Under the Administrator's contention the manufacturing 
of anything is not retail business; that the warehouse is a separate establish- 
ment, and therefore not in the retail business. The court held otherwise on the 
grounds that there was unity of enterprise, that manufacturing was merely an 
incident to retail business. The court therefore held that an establishment is not 
limited to one store. Since that decision, one directly in conflict with it and 
others sustaining it have been rendered by other federal courts. The United 
States district court in Illinois held that a chain consisting of nine stores in 
Chicago and three in Indiana with a distributing warehouse constituted one 
establishment.” It must be noted that in these cases just cited more than 90 
per cent of the chains’ business was intrastate with the bulk of their stores in 
one state or two or three in one and two other states. These cases also hold 
that all employees are exempt even though some are doing interstate work. 

However, in a more recent case involving a chain which consists of 40 
stores in Massachusetts and 9 in Connecticut, with a warehouse for distribution, 
it was held by the Court that the word establishment in legislative, adminis- 
trative and commercial practice is treated as meaning a separate unit. Therefore 
each store in this chain was held to be one establishment and so likewise was the 
central office and the warehouse. The chain itself was held not to be one 
establishment. This being the case, the employees in the central office and the 
warehouse not being in the retail business are covered by the law and could 
recover back pay.” 

Finally, the law places upon the employer the burden of proving that he 
is in fact operating a retail or servicing establishment and in addition that the 
greater part of his services or sales are intrastate.*” However, the law tribunals 
will not deal in trifles, and it must be established by the employee that a sub- 
stantial part of the employees’ work is devoted to interstate commerce or pro- 
ducing goods for that commerce. If an hour or less a day is devoted to inter- 
state business, it is doubtful if the Courts would hold that the employee was 
entitled to recover under the law.”° Usually the court will not accept the testi- 
mony of the employee only and he must prove his case by records and by other 
witnesses.”* 

Conclusion. The courts are making law every day under this legislation. 
Its constitutionality is settled; its scope now seems unlimited. Congress need 
now make a single amendment which “could bring every industry, profession 
and occupation under the regulatory powers of Congress.”** Look well you 
lawyers everywhere, for this is coming your way. 


. 25. Vogels Ipohle vs. Lane Drea Co., 8 Labor Cases CCH 62,281 — 55 Fed Supp. 564. 
cher vs. Grinnell, 8 Labor Cases CCH 62,283 U. S. District Court Michigan Southern 
Division, July 11, 1944. 
. Phillips vs. Walling, 8 Labor Cases CCH 62,288 —U. S. Circuit Court Appeals — Mass. July 
20, 1944, Jackson vs. Derby Oil Co. 157 Kan. 53. 
- Rough vs. Continental Oil Co. 8 Labor Cases 62,152 — pa 5. Pas Court, Kansas, April 5, 
1944. Vogelpohle vs. Lane Drug Co. 8 Labor Cases CCH 62 — 55 Fed. Supp. 564. 
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THE COURTS AND 
CORPORATE REORGANIZATIONS IN ENGLAND 


By F. T. MorEAU 
Dean, School of Law, University of Kansas 


Business vicissitudes in England, as elsewhere, have caused companies to 
become financially embarrassed ever since the business unit, corporate or other- 
wise, has been in existence. When financial difficulties confront the executives 
of a business concern their immediate problem is invariably the procurement of 
the necessary new capital, and it is not easy to find investors who are willing to 
risk their savings with a failing concern. Usually such funds are not released 
from their moorings unless the investors are given prior liens upon Company 
assets. In the absence of legislation, the unanimous consent of secured creditors 
and shareholders is necessary to legalize the creation of such liens. Obviously, 
this is not practicable because there are always some dissentient souls who refuse 
to cooperate. The inevitable result is costly litigation, and eventual liquidation. 

Prior to the passage of enabling statutes, English Companies finding them- 
selves in financial trouble, sought relief by direct application to Parliament for 
special treatment. These Special Acts authorized failing Companies to offer 
advantages by way of preference or priority, sufficient to induce investors to 
part with their funds. In passing upon such applications, Parliament looked 
into how far the proposed arrangements were assented to, or dissented from, 
by those who, in the capacity of shareholders or bondholders, were in reality 
the proprietors of the business.’ Unsecured creditors were not consulted. This 
was a bit of economic thinking which cut across legal concepts. In legal theory 
a bondholder is a creditor whose rights are essentially different from those of 
shareholders, but economically he is one who has invested money in a business 
with the expectation of periodic returns from it.? Such investors may be con- 
sidered to be virtual proprietors. Their attitude is distinct from that of cred- 
itors, whose claims arise from having sold raw materials, or from having 
rendered services to the debtor company. Such creditors expect their claims to 
be paid in full at once. They do not consider themselves investors in any sense. 
On the other hand, bondholders do not think of requesting the repayment of 
the amount loaned, except after there has been a default in the annual interest. 
This assimilation of bondholders to shareholders is very significant, for it has 
served as a pattern for the thinking of English courts in this respect for many 
years. It has practically controlled the judicial function, being responsible for 
having kept the unsecured creditors from active participation in English cor- 
porate reorganizations for at least four decades. 

The difficulty in obtaining the unanimous consent of those interested in a 
business, in support of proposals for reorganizations and the inconvenience of 
resorting to Parliament in each instance, led to the eventual passage of general 
statutes, the fundamental provision of which empowered certain majorities of 


1, In re Cambrian Railway Company, 3 Ch. App. 278 (1869). At p. 294, Cairns, L. J. carefully 
describes this proceeding. 
2. Greene, Corporation Finance (1897) Chap. III. Berle & Means, The Modern Corporation and 
Private Property (1933) 279 et seq. 
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creditors and members to impose their will upon the minorities. This desid- 
eratum was not achieved at once however. We now turn our attention to such 
legislation. 


The first provisions of this kind were embodied in the Companies Act of 
1862.* They provided that the liquidators of a Company in the course of being 
wound up by the court or being made subject to the supervision of the .ourt, 
might pay any classes of creditors in full, or make such compromises or other 
attangements with creditors as such liquidators might deem expedient. This 
statute had two limitations and defects. In the first place a Company had to 
be in the process of being wound up before such an arrangement or com- 
promise was proper. The Company had to be moribund. This liquidation 
process had to precede the process of reconstruction; that is, something unde- 
sirable was a condition precedent to the desirable. It was a case of not having 
the power to lock the barn before the horse had been stolen. In the second 
place, no provision was contained in the statute by which any majority of a 
class of creditors or members could bind a recalcitrant minority which was bent 
upon wrecking the business instead of preserving it. As Sir W. M. James, L. J., 
pointed out, the statute permitted compromises with those who chose to accept 
them, for, “there is nothing in the Act which enables one creditor to bind an- 
other creditor to accept.’* Those interested in a Company could argue among 
themselves, persuade, recommend, and suggest, but no sanctions were available. 
The statute lacked teeth, power with which to coerce minorities. About all 
that this first effort of Parliament accomplished, was the removal of the need 
for Parliamentary sanction for such compromises or arrangements as could be 
agreed upon by all the parties. 


The next development appeared in the Railway Companies Act of 1867, 
sections 6 to 22 inclusive.’ These sections were detailed, and marked off a clear 
route for the courts to follow. Judges were empowered to stay actions and 
executions, and to confirm schemes of arrangement after the same had been 
assented to by three-fourths in value of the holders of bonds, debentures, 
debenture stocks, rent charges, and preference and ordinary shares. Statutory 
majorities could no longer be stayed by dissentients. After a scheme had been 
enrolled in the court, its provisions were just as binding as if the same had been 
specially enacted by Parliament. Under this Act, Railroad Companies did not 
need to be in the course of being wound up to be entitled to come under the 
beneficent provisions of this law. It was sufficient if they were “unable to meet 
their engagements with their creditors.” At last Parliament was thinking in 
terms of maintaining the going concern. The controlling thought was the con- 
servation and protection of property, as distinguished from mere liquidation and 
distribution. The label of failure was no longer necessary. The problem was 
understood, apparently. 

The wholesome provision of the Railway Companies Act empowering 


3. 25 & 26 Vic. c. 89, sections 159 and 160 of the Companies Act (1862). 


4. In re Albert Life Assurance Company, L. R. 6 Ch. App. Cas. Sel, 386 (1871). See also In re 
= noon etc Somgane, L. R. I Ch. Div. 213 (189 Cc. “Under the Act of 1862, the 
romise clauses re the 159th & 160th, and under that. ‘Act there ae j difficulty, if not 

an tmpossibility, of majorities of ¥ R. binding minorities.” Per Fry, L. 


5. 30 & 81 V. c. 127, sections 6 to 22 incl. ¥ 3 A L Rgiway Companies Act inet See this Act 
complete in aisbury’s Laws of England, V 
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majorities to prevail over minorities was carried over to the general Companies 
Act just three years later. However, in such new section, the undesirable 
feature of the first statute, requiring that the Company be in the course of being 
wound up, was retained. This provision’ continued to hamper the courts for 
nearly forty years. The brevity of this Act of 1870 is most striking. It contains 
slightly over two hundred words, while Chapter X of the Chandler Act, the 
latest chapter of the United States Bankruptcy Act dealing with the same sub- 
ject, contains nearly eight thousand words. 

These changes removed some of the difficulties and weaknesses which in- 
hered in the earlier statute.* Specific compromises and arrangements between 
Companies and their creditors or classes of creditors were now authorized. In 
1900,° the section was amended to legalize compromises and arrangements be- 
tween Companies and their members or classes of members. The way was now 
opened for the reorganization or readjustment of the rights of all persons who 
had an interest in maintaining the unity of a business venture. The extent to 
which the courts utilized these means will be considered later. 


The number of assents required under the act of 1870 to give binding 
effect to a scheme was set at three-fourths in value of those present, either in 
person or proxy, at the meeting called for that purpose by the court. This is a 
less strict requirement than under the Act of 1862, which required three-fourths 
in value of all creditors. But the requirement was again reduced or liberalized 
in the Companies Act of 1929 which integrated all these provisions.’ As the 
Act now stands, a scheme or arrangement must be assented to by three-fourths 
in value of the creditors or members present and voting at the meeting. So 
while the multiplier has remained constant at three-fourths since 1862, the 
multiplicand has been reduced from the total value of the claims in 1862, to 
the value of claims present in 1870, and to the value of the claims present and 
voting in 1929. Today those not voting are no longer counted as voting against 
the scheme.” It is easier to obtain the favorable vote of three-fourths of those 
voting than of those present. A creditor now not only fails to attend’ at his 
peril, but the same consequence follows his failure to vote. The burden of over- 
coming the inertia which inheres in mere numbers has gradually been trans- 
ferred to the dissentients. This trend is peculiarly identical with the provisions 


6. 33 & 34 V. c. 104, An Act to facilitate compromises and arrangements between creditors and 
shareholders of Joint Stock and other Companies in Liquidation. 

Sec. 2. “Where any compromise or arrangement shall be yy between a company 
which is at the time of the passing of this Act or afterward, in the course of being wound 
up, either voluntarily or by or under the supervision of the court under the Companies Acts 
of 1862 or 1867 or either of them and the creditors of such Company or any class of such 

creditors, it shall be lawful for the court in addition to any other of its powers, on the 
app ication in a summary way of any creditor, or the liquidator, to order that a meetin 
of such creditors or class of creditors, to be summoned in such a manner as the court sha 
direct, and if a majority in number representing three-fourths in value of such creditors 
present in person or by proxy at such meeting shall agree at such meeting to any arvana 
ment or compromise, such arrangement or compromise shall if sanctioned by the court, 
ae on all such creditors, or class of creditors as the case may be and also on the 
liquidators and contributories of said company.” 


. Infra note 13. 
. See cases cited supra note 4. 
. 683 & 64 V. c. 48 section 24 (1900). 
. 19 & 20 Geo. V. c. 23 sec. 153 of the Companies Act of 1929. H a 
Act of 1929, ninth edition, 151. a See Hemmant, The Cangeste 
. Hemmant, op, cit. supra note 10, at P. 152. 
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of the Burchill Act of the State of New York passed to facilitate the reorgani- 
zation of certain corporations peculiarly under the control of the state.”* 


The Act of 1870, unlike the Railway Companies Act, still required that 
the Company had to be “in the course of being wound up,” before it was 
entitled to the blessings of this proceeding. This objectionable feature was 
finally removed in 1907 by section 38 of the Companies Act of that year.’ 
Parliament now recognized that the reorganization of a Company is different 
from its liquidation. In many cases there had been losses due to the fact that 
liquidation tools were used to realize another purpose — reorganization. 
Liquidation tools were too blunt for delicate repair work. Wrecking a building 
has always been done and usually has been carried out more carelessly than a 
remodelling job. Losses inevitably followed the stigma of insolvency. Leases 
and executory contracts were forfeited simply because a petition to wind up was 
filed against a debtor company. There was no excuse for causing such losses 
and the destruction of valuable rights. Parliament had finally passed the needed 
realistic legislation. 


The benefits of these provisions were made available to a wide range of 
Companies. Under subdivision 5, of section 154, of the 1929 Act, the word 
Company is defined so as to include any Company that is liable to be wound 
up under the Companies Act. The types of Companies that can be so wound 
up are numerous. Sixteen groups of such Companies are listed by Topham 
in Part II of his Fourteenth edition of Palmer’s Company Precedents.” The 
Companies that cannot be so wound up are also listed by the same author. 


The unusual brevity of these statutes has already been noted. They are 
mere outlines, mere guides for the courts. In effect, Parliament has committed 
large discretionary powers to the courts. Across the years judicial discretion 
has clothed the skeletonized structure with details as to what financial stress 
must be threatening a Company in order to come under the statute, who are 
creditors, what is a class of creditors, who are members, what feasibility must 
be shown, what objections to confirmation of schemes should be permitted to 
overthrow them.’* We are now ready to proceed with our study of these prob- 
lems as they were presented to and resolved by the courts. 


The amendment of 1907 rendered it unnecessary to cushion a statutory 
proceeding for compromise or arrangement with a prior winding up petition. 
Did this mean that financial troubles, inability to pay debts or insolvency were 
no longer of importance in the administration of these statutes? Could any 
financially strong and healthy Company effect a rearrangement of its financial 
structure by this method? Prior to 1907, it was definitely established that 


13. See chapter four, p. —. 

14. 7 Edw. 7 c. 50 sec. 38. “The Joint Stock Companies Act of 1870, shall apply to a company 
which is not in the course of being wound up, in like manner as it applies to a company 
which is in the course of being wound up, as of in that act, references to the court having 
jurisdiction to wind up the company were substituted for references to the court, and refer- 
ences to the liquidator were omitted therefrom, and references to the company were substi- 
tuted for references to the contributories of the company.” 


. Topham, A. F., Palmer’s Company Precedents (14th ed., 1923, Part II) pp. 10-16. 


. In re East & West India Dock Co., 44 Ch. Div. 38 (1890). “The Legislature has committed 
to the court a large discretionary power of a legislative character, to ey or withhold its 
sanction to a scheme. The Act itself affords little or no assistance on the question of what 
is a sufficient objection; it leaves the question to the decision of the court which it is to be 
vas a exercise its discretion according to ordinary judicial principles.” Per Chitty, 
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financial stress was an essential jurisdictional fact, as it was under 77B and is 
under Chapter X of the Chandler Act in the United States. The reorganization 
sections of the Railway Companies Act came into force to save such Companies 
as were in financial difficulties. The theory of the proceedings was that the 
Company was to be kept going, and that steps were to be taken to pay off its 
creditors by degrees. Unsecured creditors were not to be given an interest in 
the business, as was customary in American reorganizations, but were to be paid 
off in the future. These schemes were approved on the principle that it was for 
the benefit of everybody, including secured and unsecured creditors and share- 
holders.” In 1891 the Court of Appeals, in deciding a leading case under the 
Act of 1870, stated that the Act applied only to Companies that were being 
wound up, or Companies which were in such serious financial straits that some 
great changes in their financial structures were desirable, if not absolutely neces- 
saty..° While there were a few voluntary wind-ups, it was generally accepted 
that a wind-up petition carried a connotation of financial difficulty. As a 
logical step from this practice of limiting the benefits of these statutes to finan- 
cially embarrassed Companies, the courts construed the words ‘‘compromises” 
and ‘‘arrangements” very strictly. All schemes involved the surrendering of 
some rights, some compromises, so that the normally broader word “arrange- 
ment” was forced into equivalence of meaning with the narrower term 
“compromise.’”?® 

A full decade passed before the courts were called upon to decide whether 
a strong solvent Company could effect a basic change in its financial structure 
by this procedure.” The Guardian Assurance Company was exceedingly pros- 
perous. It lacked nothing. In fact, it was looking for new fields to conquer; 
it desired to expand its activities so as to insure new risks; especially, did it 
wish to write marine insurance contracts. Instead of setting up its own marine 
agencies, it decided to effect a fusion with a marine Company — the Reliance 
Company. The shareholders of the latter refused to sell their shares, but offered 
to exchange their holdings for shares of the Guardian Company. To effectu- 
ate such a fusion, an arrangement had to be made between the Guardian Com- 
pany and its shareholders, making it obligatory upon the dissentient members 
to surrender part of their holdings, and thus make them available for transfer 
to the shareholders of the other Company. The scheme was approved by the 
requisite number of shareholders, so the only question at issue was the juris- 
diction of the court to entertain such a compromise or scheme. Younger, J., 
after reviewing the history of the Acts, concluded that the amendment of 1907 
made it unnecessary to begin by a proceeding to wind up, but that the Company 
still had to be in financial difficulties. He reasoned that the only purpose of the 
statute was to avoid the evil consequences, which usually followed in the wake 
of a wind-up proceeding, such as forfeiture of leases, concessions, and losses of 
17. In re East etc., supra note 15 at p. 67. Opinion by Lindley, L. J. 


18. In re Alabama etc. Co., supra note 4 at p. 228. 


19. Ibid. at p. —. “A compromise is an arrangement potwomn two parties by which they both 
make ae and give oP something.” Per North. 
most common of vot thelr 86 or arrangement is one in which secured credi- 
tors diminish or alter the amount of their socuriy Per 
In re General Motor Cab Co., 384 (1913). ’« ‘Arrangement,’ no doubt is a 
J er word than ‘compromise,’ but ‘arrange ement’ in og A section must mean something 
ogous in some sense to ‘compromise.’ er Buckley, L 


20. in re Guardian Assurance Company, 1 Ch. 431 (1917). 
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other valuable properties and rights. On appeal, his decision was reversed and 
the word “arrangements” was restored to its normal meaning. In very brief 
opinions by their Lordships, the reasoning of half a century was brushed aside. 
Lord Cozens-Hardy, M.R. said, “I think what is proposed to be done in perfect 
good faith, and for very good business reasons, is not a compromise, but is an 
arrangement proposed between a Company and its members * * * and there is 
no necessity to put such a limitation upon those words as Younger, J., felt 
bound to do.” Under this liberal construction, it is apparent that a merger of 
the Reliance Company into the Guardian Company was effected by means of 
the reorganization statute, which throughout its prior life was never utilized, 
save to relieve financially distressed Companies. Such a result probably could 
not be obtained through the provisions of Chapter X of the Chandler Act in 
the United States. 

The statutory word “creditors” has had a very interesting judicial inter- 
pretation by the English courts. Earlier in this chapter, attention was called 
to the special significance of the Parliamentary practice of examining into 
whether shareholders and secured creditors supported a proposed scheme.” 
Construing the provision of the Railway Companies Act, Cairns, L. J., said, “the 
object of the present Act appears to be * * * to give a Parliamentary sanction 
to a scheme filed in a court of Chancery, and confirmed by that court and 
assented to by certain majorities of shareholders, and of holders of debentures 
and securities, ejusdem generis.”**? The phrase — ejusdem generis — has a well- 
settled meaning, and according to that meaning the judge was definitely of the 
opinion that unsecured creditors were not within the Act. They are not claim- 
ants similar to shareholders and debenture holders. This construction resulted 
in the exclusion of unsecured creditors from participation in schemes for many 
years. They remained outsiders, whose rights could not be tampered with, 
directly. As to them, a scheme was a nullity.** They could always insist on their 
legal rights, which, of course, were subordinate to the rights of the secured 
creditors. If they obtained anything else, they had to do so by electing to come 
under the scheme.** Where a scheme was such that debts were to be cancelled 
in exchange for shares in the proposed new Company, the court held that it 
could not compel an unsecured creditor to take such shares saying, “It would 
be a very singular Act of Parliament if it gave that power.” In the famous 
Alabama company case ** the court said, ‘Unless this Act (Act of 1870) is 
construed so as to include all creditors, it appears to me obvious that in a great 
many instances that the Act would be a dead letter.” Yet this was pure dictum, 
for the case involved only the question whether a three-fourths majority of 
debenture holders and other investors could bind the minorities of their re- 
spective classes. So, strictly, the court was still doing just what Parliament had 


21. Supra note 1. 
22. In re Cambrian etc. Company, supra note 1, at p. 294. 


23. In re oS a. tee Cine} uate» note 1. Stevens v. Midlands Railway Company, L. R. 
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done in the era of Special Acts. It is not surprising therefore that in 1894, 
Buckley, Q. C., felt justified in arguing that while it was settled, that secured 
creditors were included in the meaning of the Act, there was no holding that 
unsecured creditors were also included to the extent that they were subject to its 
coercive features.** The court, however, did extend the meaning of the word 
“creditor” saying that it included all persons having pecuniary claims against 
the Company, and that any other construction would render the act practically 
useless. It held an unsecured creditor bound by the scheme, and denied him the 
asserted right to impound the assets of the old Company which had then been 
transferred to the new company. His rights were postponed merely, however. 
There is nothing in the case indicating that an unsecured creditor can be forced 
into the proprietorship part of the balance sheet. Some later court decisions do 
grant full right of participation to the unsecured creditor, and the right to vote 
upon the desirability of a scheme. In one case a holder of a fully paid-up policy 
against an Insurance Company that was being reorganized was held entitled to 
vote with claimants of his class. ** In another case a claimant of commissions 
due for personal services was held entitled to vote on a scheme whereby he 
was to receive 10s. to the pound.” Hence, it seems clear that the word “cred- 
itor” now receives a very liberal interpretation similar to that which it receives 
in the United States under the provisions of the Chandler Act. 


The variable status of the unsecured creditors, which we have just noted, 
has had a profound influence in guiding the courts in exercising their discretion 
in approving or disapproving schemes. While the courts were saying that the 
unsecured creditor was not bound by a scheme of compromise or arrangement, 
they recognized that a scheme which bound a Company by a transfer of its 
property to a new Company, or a new mortgage made to secure a new indebted- 
ness, operated to affect seriously the rights of such creditors. Courts saw that 
these people were having their legal rights postponed. It was due to this recog- 
nition, that courts were quite willing to give a liberal construction to the statute, 
empowering them to hear “creditors, whom the court thinks should be heard,” 
and to hear the objections of these “unbound” creditors to a proposed scheme.” 
Frequently their objections prevailed and prevented approval.** One judge, who 
was most solicitous of the fortunes of these outsiders said, “Beyond those inter- 
ested in the Railway Company there is another exceedingly large and important 
class which cannot be represented here at all, i.e. the outside and unsecured 
creditors. These leave their interests to the protection of the court.’’** Because 
of these creditors’ interests, his Lordship refused to approve a scheme which 
was conditioned upon the Parliamentary sanction of the sale of the Company's 
property. The scheme was said to be too hypothetical to warrant tampering 
with the rights of unsecured creditors. Lack of definiteness of this kind has been 
severely criticized also by American judges in proceedings* under 77B. 

The desire to protect the unsecured creditor, the feeling upon the part of 

. In re Midland Coal & Coke & Iron Company, 1 Ch, 267 (1895). 
In re Sovereign Life Assurance Company v. Dodd, 2 Q. B. 573 (1893 C. A.). 
Curtis v. B.U.R.T. Company, K. B. (1912) 28 L, T. R. 353. 
See the cases cited supra note 23. 
See the cases cited supra note 23. 


In re Eastern & Midlands Co., supra note 23. 
Downtown Investment Ass’n, v. Boston etc., 81 Fed. (2d) 314 (1936). 
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the courts that these persons were their wards, led to the development of a 
theory that no scheme should be approved which did not afford a reasonable 
prospect of providing for the payment of the claims of such creditors,** or that 
deprived any creditor of any reasonable prospect of being paid.* This is really 
a doctrine of feasibility similar to that enjoined upon the United States courts 
by Chapter X of our Bankruptcy Act. It was developed in England for the 
protection of unsecured creditors. Gradually, as the status of this class’ of 
creditors rose to parity with the secured, i.e., in the sense that they could vote 
whether to come in under the scheme or not, this doctrine seemed to vanish 
from the decisions under the principle that Cessante ratione legiscessat et ipsa 
lex. Under Chapter X of the United States Bankruptcy Act in the United 
States, all creditors are represented. Yet feasibility of the plan must be found. 
Why is it necessary? Certainly not for the special protection of a needy non- 
participating class. There are no such classes. The basis for it will have to be 
found in broader considerations of public policy, the claims of society, of labor, 
and the interest of the public in the prevention of economic losses. The sale of 
specialized assets always results in such losses. Then, too, when stockholders 
are as dispersed as they are now,** business failures have far reaching reper- 
cussions. 

The separation of creditors and shareholders into classes, calls for the 
exercise of much judicial acumen. The English statute merely makes mention, 
that there are to be classes when necessary, and that in such cases the vote of 
creditors and members shall be by classes. Parliament has not defined the 
meaning of the word “class.” This is also true of the American Bankruptcy 
Act. Whatever are the limits of the concept which the word describes, they are 
to be judicially set forth. Such a concept should not be defined too rigidly. To 
so define it, would result in the destruction of much of its usefulness. Con- 
flicting interests are sometimes difficult to detect.. They can be very subtly hid- 
den. Therefore the tool which the statute makes available for the purpose of 
ferreting out these dangers must not be dulled. It is a tool designed to prevent 
injustice, fraud and coercion. It should remain flexible, yet sharp. 

As the complexity of society increases, the overlappings of various patterns, 
and groups become more difficult to discern. Groups develop within groups. 
So while the creditors of a company constitute a distinct class, there are often 
distinct smaller groups within it. These smaller groups may have very dis- 
similar and conflicting interests. The problem usually presents itself, when 
claims are to be satisfied in a certain order, i.e., where there are preferences 
and priorities. The cutting down of a prior claim is immediately reflected in 
the increased value of the next ranking claims. This matter has had the atten- 
tion of two eminent English judges. In Sovereign Life Assurance Company v. 
Dodd,” the presiding judge notified all the policyholders of the Company being 


34. In re Cambrian Railway Co.; In re East & West India Dock Co., supra note 22. 
35. In re East & West Junction Railway Co., supra note 22. 
36. The Security Markets (Twentieth Century Fund, Inc.) 1935, Chap. III, pp. 35-63. 
87. 2 Q. B. 573 (1892 C, A.). 
“Here policy holders were notified, and defendant whose policy had matured was no 
longer of that class. So he was not summoned to his proper class, and he was not bound b 
what they did. For it is obvious that he could not consider the matter with the same mind, 
and from the same point of view as the policy holders who were summoned to the meeting.” 
Per Lord Esher at p. 579. 
“It is obvious that these two sets of interests are inconsistent, and that those whose 
policies are still current are deeply interested in sacrificing the interests of those whose 
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reorganized, to attend a meeting for the purpose of voting upon the approval of 
a proposed scheme. One Dodd was the fortunate holder of a fully paid-up 
policy. Considering himself no longer a regular policyholder, and feeling that 
his claim was superior to that of those who were still paying premiums, he 
ignored the notice. The court of appeal held that he was justified in not attend- 
ing such a meeting, that a separate class for holders of fully paid-up policies 
should have been created, and that therefore the scheme was not properly con- 
sidered. Their Lordships emphasized the dissimilarity of the interests of the 
two types of creditors, and that they would be unable to consult together with 
common interests in view. 

Similar dangers lurk in the problem of subdividing the shareholders of the 
Company. The early corporation, which had only one class of stockholders, 
presented few problems of this type. Such stockholders’ interests were identical. 
Gradually, however, as the financial structures of corporations became more 
complex, while it remained true that stockholders generally were still one group 
working for the success of the company, there arose groups within the larger 
group with really conflicting interests. The history of the enrichment of some 
of these groups at the expense of others makes a sad commentary on American 
Business and jurisprudence. Today, most modern corporation statutes provide 
that where a change of a corporate financial structure will adversely affect a 
class, such class is entitled to vote on the resolution as a class, by itself. The 
problem recurs in reorganization proceedings, for junior claimants ever strive 
to cut down the superior claims of the others and holders of senior liens seek 
to eliminate junior lien holders. The matter is well illustrated in Tea Corpora- 
tion, Ltd.,°* in which junior shareholders were not even permitted to object to 
the proposed scheme, because there were not enough assets to entitle them to 
any share in the business. A parallel case was similarly decided by the United 
States supreme court.*® Where the court placed the holders of shares only 
partially paid with the uncalled balances paid in advance, and bearing interest, 
in the same class with holders of fully-paid shares, the classification was un- 
lawful. The scheme could not be sanctioned because the holders of fully-paid 
shares would aim to cut down the interest claims of the others who had in fact 
loaned money to the Company by paying the uncalled balances in advance.“ 
It really amounted to putting creditors and stockholders in the same class. 


We have noted that the need for the protection of unsecured creditors 
caused the development of a doctrine which made the feasibility of reorgani- 
zation plans a condition precedent; also, that this doctrine seems to have lost 
its importance with the admission of the unsecured creditor to the right to full 
participation in schemes of arrangement. If courts no longer need to consider 
whether the new Company has a reasonable prospect of success, what are the 


policies have matured. They are bound by no community of interest, and their claims are 
not es of being ascertained by any common system of valuation. * * * The word 
‘class’ vague, and to find out what is meant by it, we must look at the scope of the 
section, which is a section enabling the court to order a meeting of a class of creditors to 
be called. It seems plain that we must give such a meaning to the term ‘class’ as will 
prevent the section being so worded as to result in confiscation and injustice, and that it 
must be confided to those persons whose rights are not so dissimilar as to make it anper 
_ foe them to consult together with a view to their common interest.” Per Bowen L. J. 
at p. 4 
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remaining conditions precedent, if any, to confirmation of a proposed scheme 
by the court? When should a court refuse to sanction a scheme which has re- 
ceived the support of the full statutory majority of creditors and shareholders 
or the classes of such groups, respectively? Every class, assuming a proper divi- 
sion into classes, now is master of its own fortunes. The vote is by class, and it 
is considered that self-interest will bring forth the desired result. Can anything 
be done by an outvoted minority? It has been held that in the absence of fraud 
such a minority has no right to prevent a scheme from being sanctioned.*? Prob- 
ably some showings, short of fraud, however, should be sufficient to induce a 
court to exercise its discretion to refuse to confirm a scheme. Of course, it is 
competent for dissentients to show that the vote was obtained by fraud, that the 
meeting was controlled by a packed group. The court’s duty in such situations 
has been defined as involving four considerations. First, the statutory require- 
ments must be satisfied; second, classes of creditors must have been fairly repre- 
sented at the meetings; third, it must be found that the majorities acted bona 
fides, and did not promote adverse interests; and fourthly, the scheme must be 
such that a businessman with reasonable business sagacity would reasonably 
approve it.” A reasonable compromise is one that would be regarded as com- 
mercially advantageous to all parties by those who were conversant with the 
factual situation.“ 

What weight should attach to the fact that a scheme has the support of 
the requisite statutory majorities? Courts should be slow to refuse their sanction 
in such cases, unless some definite omission or oversight is called to their atten- 
tion. The burden seems to be on the dissentients to satisfy the courts that there 
is good reason for refusing a sanction, rather than upon the proponents of a 
scheme to establish its good points affirmatively. But statutory majorities are 
not conclusive nor compulsory upon the courts.** Circumstances should be 
examined. Lawyers should be on the alert to find possible conflicting interests 
within classes, and other evidences of inherent lack of good faith. 

The valuation problems have not received much attention in the English 
courts. This was true even prior to the amendment of 1907, while a winding-up 
petition was a necessary jurisdictional fact. The courts spoke of financial trou- 
ble, inability to pay debts, and Companies in the course of being wound up, but 
they said little about valuation technique. In Tea Corporation Ltd.,*° the court 
found that the junior shareholders were not entitled to share in the assets, the 
afrangement, nor could they even file objections to the scheme because the 
assets were insufficient to warrant their participation. In such cases the scheme 
must be looked upon as an arrangement between the Company on one hand, 
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and the creditors and senior or preference shareholders on the other. But noth- 
ing in the opinion, save the balance sheet, shows how the court valued the assets 
so as to arrive at its conclusion that there were not enough properties to go 
around. It does say that a liquidation would not have produced enough to pay 
the junior shareholders. If this is what was actually done, it reveals a failure to 
follow through with the thought that the proceeding is one to reorganize 
instead of to liquidate. The blunt tool is being used again, and the English 
courts are confounding, surely confusing, liquidation and reorganization. 

In conclusion we must realize that the reorganization of Companies in 
England has been considered essentially a legislative matter, at first by special 
acts, and from 1862 to date pursuant to general statutes. Courts had nothing 
to do with the matter until the passage of the general statutes. And when these 
tasks were turned over to them they felt that they were performing a legislative 
duty which had been delegated to them by Parliament. Due to the brevity of 
the statutes and the peculiar nature of the problem, much was left to judicial 
discretion. The concepts used in these statutes are essentially general, so that 
they cannot be said to apply to mere defined fact situations. The parties, the 
Company, its shareholders and creditors are to make the scheme of compromise 
or arrangement, and thereafter the court is asked to exercise a supervisory 
function. Eminent counsel in the United States sought to limit our courts in 
the same manner, unsuccessfully. 


Through the years, the English courts have exercised this function so as to 
achieve two results, the protection of unsecured creditors during the days when 
they were not bound by schemes, and the reasonable fairness of the respective 
treatment of the various secured creditors and shareholders. These results were 
realized by insisting on compliance with the few rigid requirements or rules con- 
tained in the statutes, and by the proper application of the broad principles 
underlying the legislation. 

It is in applying the broad principles underlying the statutes that the courts 
have been able to render a valuable service. The extension of the meaning of 
the word “‘creditor” to include all types of claimants, may be of doubtful value, 
for there is something to be said for the old English practice of expecting the 
persons of an investing frame of mind to take care of the failing concern, 
leaving the rights of current creditors unimpaired. Defining the word “class” 
to exclude the possibility of having claimants with conflicting interests consult- 
ing together is good administration. Only by such a classification of creditors 
and members can the self-interest of the parties be depended upon to produce 
reasonable fairness. This, the English courts have watched zealously. If con- 
flicting interests are eliminated from the classes, statutory majorities should 
have added significance, and the presumption of fairness arising therefrom 
should be correspondingly strong. 

The English view, as gleaned from this study, is that courts merely require 
fair play among claimants. If a doctrine of feasibility was developed it was to 
protect unsecured creditors, or it was to insure fairness. Feasibility was neces- 
sary to fair play towards unsecured creditors. It disappeared when unprotected 
classes were eliminated, so that the reasonable prospect of success of the new 
company no longer seems to be so vital a matter for the court’s consideration. 
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The private property idea is basic throughout the decisions. Little is said 
about public policy and going concern value as related to the stabilization of 
security values. The questions which the courts consider are as follows: Was 
the statute compiled with? Was there any fraud? Was good faith present, or 
rather, was there any bad faith disclosed? Is the scheme, such that reasonable 
business men would agree that it is commercially advantageous to all who share 
in it? It is obvious that in answering these questions, the court considers itself 
a mere referee. It will be interesting to note whether the American courts did 
more than this under the receivership method and whether the provisions of 
the Chandler Act require more than that of the American judges. 
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OPTIONEE’S REMEDY UPON 
BREACH OF OPTION CONTRACT 


By LEONARD A. THOMAS 
of the Wyandotte County, Kansas, Bar 


Eprror’s NotE— This paper was prepared by Mr. Thomas sometime ago. Since that time 
a few decisions have been added to this field of law, notably the following: Carroll v. Naffsiger 
(1943) 157 Kan. 482, 142 P. 2d 818; Stevens v. McDowell (1940) 151 Kan. 316, 98 P. 2d 123; 
Kinsley B. & L. Association v. Love (1941) 154 Kan. 400, 118 P. 2d 614. Mr. Thomas is now 
with the Armed Forces of the United States and so is not available to comment upon these cases. 
His thinking however, is such that the Bar ought to profit by it and this paper is therefore 
published. 


In the Eastern part of the state of Kansas, and especially in Wyandotte 
county, a person who wishes to become the owner of real estate and who can 
afford to pay down only a small percentage of the purchase price contracts for 
the purchase under the terms of a standard form of contract known as an option 
contract. These contracts are lengthy and verbose, but in substance grant to the 
one who wishes to acquire the property (whom we will hereafter call the 
optionee) the option, usually for one month, of purchasing the real estate 
described from the owner, whom we will call hereafter the optionor, for a pur- 
chase price set forth in the contract. These option contracts further provide 
that the optionee may continue the contract in force from month to month after 
the expiration of the time limited by the payment of a stipulated sum per month 
on the day named, that time is of the essence, that the optionee may occupy the 
premises rent free while the option is in force, that until the option is exercised 
the optionee shall pay a stipulated interest upon the amount required to exercise 
the option, that this amount required to exercise the option shall be reduced by 
the periodic payments made to keep the contract in force. The optionee does 
not agree to make any payments except that he agrees to pay the taxes and 
insurance premium accruing while he is in possession. The optionee in addition 
agrees that if the option is not kept in force, the optionee shall be considered 
the tenant of the optionor and may be ejected by summary procedure in the 
justice court. 

As stated above this ingenius contract is a means of se/ling real estate. In 
almost all cases if oral evidence is admissible the optionee can prove that he 
intended when he signed the contract to purchase. The reason and perhaps 
the necessity for some such contract in Kansas is clear, since the mortgage laws 
of Kansas in effect effectively prohibit the sale of real estate upon short down 
payment accompanied by deed and mortgage. Upon default made in the condi- 
tions of a mortgage the mortgagee must employ a lawyer, pay costs of a suit and 
foreclose. It is impossible to obtain possession in less than eight months, during 
which time the mortgagee occupies the premises rent free. The officers of a 
bank who would consent to the sale of a parcel of real estate for $2500.00, 
$100 down and give a deed in exchange for a mortgage of $2400.00 payable 
$25.00 per month would properly be ousted for incompetency, yet such sales 
with less down payment under option contracts are very common. 

This option contract, if it be construed actually as such, provides a remedy 
by which the optionor can easily and speedily eject the optionee, and since these 
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contracts are seldom recorded, quick and inexpensive recovery of possession 
upon default adequately protect the seller optionor. It is submitted that such 
contracts should be construed according to their terms since they provide a 
safe method for selling property upon small down payment, and with periodic 
payments not more but usually less than rent, thereby allowing many people 
of small income to own real estate. Since public policy of the state insists upon 
favoring and aiding citizens who desire to own their homes, such contracts 
should be construed by the court in a manner calculated to obtain the general 
objective, that of securing the optionor against pecuniary loss resulting from the 
expense of regaining possession after condition broken. This article is written 
for the purpose of considering whether or not this option contract has reached 
this objective. 

Many other questions regarding such contracts have been settled by the 
supreme court, but this one really important question, so far as the writer is 
informed, has never been passed upon. In plainer terms, that question is after 
default may the optionor eject the optionee in the justice.court as well as by suit 
to declare a forfeiture in the district court? This question is altogether a ques- 
tion of the extent of the jurisdiction of a justice court. This court may not try 
title to real estate; is it necessary to try title in such a suit? 


We must first compare this contract with decisions construing option con- 
tracts appearing in adjudicated cases in order to determine its legal status. An 
option contract has been defined in Davis v. Roseberry, 95 Kan. 411, wherein 
the court following the cases of Bras. v. Sheffield, 49 Kan. 702 and Caldwell v. 
Frazier, 65 Kan. 24 said: 


“The distinction between a sale, an agreement to sell, and an option to pur- 
chase lands, is well defined in the opinion in Ide v. Leiser, 10 Mont. 5, 24 Pac. 695, 
24 Am. St. Rep. 17: ‘The first is the actual transfer of title from grantor to grantee, 
by appropriate instrument of conveyance. The second is a contract to be performed 
in the future, and if fulfilled, results in a sale. It is a preliminary to a sale, and is 
not the sale. Breaches, rescission, or release may occur, by which the contemplated 
sale never takes place. The third, an option, originally, is neither a sale nor an 
agreement to sell. It is simply a contract by which the owner of property (real 
estate being the species we are now discussing) agrees with another person that he 
shall have the right to buy his property, at a fixed price, within a time certain. He 
does not sell his land; he does not then agree to sell it; but he does then sell some- 
thing, viz., the right or privilege to buy at the election, or option, of the other 


party.’” 

Then again in the case of McGregor v. Ireland, 86 Kan. 426, the court 
set forth the elements of an option contract, and held that the contract there 
involved might be taxed as personal property. This contract provided for the 
sale of 320 acres of land subject to a mortgage of $1,100.00 to the optionee at 
the price of $10,000.00 to be paid $2,000.00 in other real estate, assumption of 
the $1,100.00 mortgage, and the balance $6,900.00 on or before five years after 
date with an agreement that the optionee would not be personally bound to pay 
the $6,900.00 and that the optionee might have the right at any time within 
five years to elect not to take the land, in which event he was to forfeit all 
payments made by him. The court said at page 428: 


“The contract cannot be considered as a mere option in the sense in which that 
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term is generally employed in land contracts, where a sum of money, usually but a 
relatively small part of the agreed valuation, is paid for the right to demand, within 
a specified time, a conveyance upon the payment of an agreed price. 

“*An option is simply a contract by which the owner of pe agrees with 
another person that he shall have a right to buy the property at a fixed price within 
a certain time.’ (6 Words & Ph. Jud. Def.) 

“The owner does not sell his land, nor even agree at that time that he will 
sell it; he sells the privilege to buy at the option or election of the other person. 
‘The owner parts with his right to sell his lands (except to the second party) for 
a limited period.’ (Ide v. Leiser, 10 Mont. 5, 11, 24 Pac. 695, 24 Am. St. Rep. 
17.) The contract here lacks many of the essential elements of a strict option. 
Time was not made of the essence of the contract; the owner transferred the use 
and possession of the land at once to the purchaser; the latter paid a very substan- 
tial part of the purchase price. The appellant agreed to sell, and executed a deed 
to the purchaser which was placed in the bank in escrow to be delivered when the | 
price was paid in full. The purchaser paid the equivalent of $3,100.00 on the 
price and agreed to pay the balance, $6,900.00 and interest, and has _ the taxes. 
It is true he may at any time elect whether to pay the balance and complete the 
purchase or forfeit all payments made; and he cannot be compelled to pay any 
part of the balance, provided he elects at any time to forfeit the payments made and 
to abandon the contract.” 


In speaking of such a contract as described above in paragraph one, the 
Kansas supreme court said in Marquez v. Cave, 134 Kan. 374, 1. c. 376: 


“Clearly the contract is not a simple option. It not only fixes the price of the 
property, but gives credit ‘on the purchase price’ of the $400.00 down payment, 
provides that the monthly payments in excess of interest shall reduce the sum to be 
paid, and for the ultimate conveyance of the property when full payment has been 
made. It is true that it is headed ‘Option Agreement,’ and contains many words 
and phrases suitable or common in pure option agreements, but these do not 
destroy the obvious purpose and nature of the contract. The contract should have 
been drawn fairly to represent the transaction in which the parties were engaged. 
To mingle into it terms and expressions with respect to an option foreign to the 
real purpose of the parties tends only to confusion. The court correctly found from 
the contract itself that it was one for the sale of the property, and the oral testi- 
mony with respect to the transaction of the parties confirms that view. If it were 
a contract for sale and purchase of the property the vendee had an interest in it in 
proportion to the payments made. (McGregor v. Ireland, 86 Kan. 426, 121 
Pac. 358.)” 


It was there held that the optionee who had paid $400.00 down and $25.00 per 
month to keep the option alive (the reasonable rental value) had an interest 
in the premises and consequently was entitled to his proportionate share of the 
proceeds paid as a result of a fire loss. Again the supreme court in passing upon 
such an option contract said in Ditzen v. Given, 139 Kan. 506, 1. c. 507: 
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“The latter question (as to the nature of the contract) has been settled by this 
court in the case of Marquez v. Cave, supra. Little can be added to what was said 
there. The contract is clearly an attempt to so confuse the language used. in an 
instrument that it will appear to be something other than what it is. If anything 
further were needed to fortify this holding, the language that was written into the 
contract with a typewriter, and which has been heretofore set out in this opinion, 
supplies it. This court will examine the surrounding circumstances and apparent 
intent of the parties when construing an instrument rather than to be guided solely 
by the name given it. This instrument is clearly a written contract for the sale of 
real estate.” ¢ 
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In addition to the standard language the scrivener has inserted the following: 


“In the event that Arthur Given received money on a judgment recovered by 
him against Midwest Paving Company, he agrees to pay the balance of the purchase 
price in cash less 5 per cent discount of said balance.’ ”’ 


It was held in this case that the option contract involved was not admissible 
in evidence, because the plaintiff, optionor, had not complied with the statutes 
requiring the owner to pay a registration tax upon contracts for the sale of real 
estate. (Referring to General Statutes, 1935, 79-3101 et seq.) 

This last case has been overruled (without mention of previous cases) in 
Dengel v. Lowder, 144 Kan. 735. In that case the optionor sued the optionee 
for taxes which accrued and were unpaid during the optionee’s occupancy, the 
contract being in the usual form described above. The supreme court ordered 
judgment in favor of the optionor and admitted the unrecorded contract in 
evidence stating: 


“Defendants also cite R. S., 1933 Supp., 79-3101 et seg., which provides that a 
mortgage on real property cannot be foreclosed unless the proper registration fee 
is paid. This contract is not a mortgage and the cited statute has nothing to do 
with this lawsuit.” 


The statutes in force when this case was decided are the same as those in force 
when the case of Ditzen v. Given, supra, was decided. The cases were in addi- 
tion similar because in addition to the standard printed form a scrivener who 
drew the contract in the Dengel case had inserted in typewriting (as appears 
from the abstracts filed) : 


“It is agreed that the consideration named herein is the principal balance plus the 

interest due from July 23, 1933, to May 23, 1934, on one certain option agreement 

dated November 23, 1929, and assigned to C. A. Lowder trustee August 11, 1930, 

and this agreement cancels the option agreement dated November 3, 1929.” 

The last two cases to be decided that of H. O. L. C. v. Torrey, 146 Kan. 
332 and H. O. L. C. v. Jaremko, 146 Kan. 328, have caused additional confu- 
sion, partly because it is difficult to rationalize two conflicting cases decided on 
the same day, and because no two lawyers agree on their actual holding or 
underlying theory. In each of these cases the H. O. L. C. had paid the optioner 
the amount due, had procured a deed from optionor to optionee, and a mort- 
gage from optionee to H. O. L. C., and in each case the sole question to be 
decided was that of the length of the period of redemption. In neither had the 
optionee paid one-third of the purchase price, although in the Jaremko case he 
lacked only $41.00 of paying one-third of the amount originally required to 
exercise the option, in the other had paid only $40.00. In the former eighteen 
months redemption was granted, in the latter six months; since in both cases 
the H. O. L. C. had paid more than two-thirds of the purchase price and since 
the contracts were identical the reason upon which these decisions are founded 
is difficult to discover. In the Jaremko case the court said: 


“It is well settled, therefore, that a contract such as we are considering here is not 
merely an option but is a contract for the sale of real estate,” 
and considered the option contract to be an equitable mortgage. In the Torrey 
case the court said: 
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“In Dengel v. Lowder, 144 Kan. 735, 62 P. 2d 866, a contract substantially of the 
same form as that here involved was under consideration, and it was held that it 
meant what it said and that the optionees were not required to purchase, and that 
the contract was not a mortgage.” 

“The contract under consideration did not of itself create any equitable mortgage. 
Nor was there such performance under it that the Torreys became entitled to any 
particular equitable considerations, for there never was a time after it was made 
up to the time the option was exercised and the property purchased with the pro- 
= of the plaintiff's loan that the principal sum due was reduced as much as forty 

ollars.” 


The district court of Wyandotte county have construed these decisions to mean 
that if the optionee in the course of the years in which he occupies ever has any 
substantial interest amounting to almost one-third or more of the original 
option price, in the property, over and above the reasonable rental value he 
would have paid in the absence of contract, the contract becomes an equitable 
mortgage, and in determining this interest the amount of interest paid and the 
value of improvements made by the optionee are not considered. 

It has been held in other cases that as against the optionor, the optionee 
had no equity of redemption. Thus in the case of Heard v. Gephart, 118 Kan. 
82, plaintiff brought an action for contract of sale, which contract provided for 
a sale to the vendee for $4,000.00, of which $400.00 was to be paid in cash, 
and the balance to be paid in monthly installments, and that at the end 
thereof, the entire balance of $2,391.60 should be paid. The vendee should 
pay the taxes and pay the premiums on the insurance policies. The defendants 
occupied the property from March, 1920, until the date of judgment, February 
14, 1924, the reasonable rental value of the property being from $40.00 to 
$45.00 per month. Two years taxes were unpaid. The court said: 


“Defendants appeal, complaining that the trial court ignored their equity in the 
property. At the time this judgment was entered it is difficult to perceive that 
defendants had any — in the premises. They had made a fair and square bar- 
gain by which, and only because of which, the plaintiff had let them into possession, 
which stipulated that if they should default in their payments, such installments as 
they <—— should be considered as rent and liquidated damages. The trial court, 
upon sufficient showing, held that there was nothing inequitable about that contract 
to justify a judicial refusal to enforce it. Defendants have not paid one dime in 
taxes, insurance or on the purchase price since their belated payment due in July, 
1922. This judgment was entered on February 14, 1924, and defendants were even 
then given another month to vacate— twenty months in which defendants have 
held the property, rent free and tax free. 

“Since the trial court held that the contract was not inequitable, it could not be con- 
strued or distorted into an equitable mortgage; and the statute pertaining to the 
foreclosure, sale and redemption of mortgaged property has nothing to do with 
this case. The contract was enforcible according to its term. (Drollinger v. Carson, 
97 Kan. 502, 155 Pac. 923, and citations; Kliesen v. Mercantile Association, 101 
Kan. 138, 165 Pac. 650, and citations; Bentley v. Keegan, 109 Kan. 762, 202 Pac. 
70; Osterhout v. Brandts, 114 Kan. 537, 220 Pac. 171. See, also, Pickens v. Camp- 
bell, 104 Kan. 425, 179 Pac. 343; Luther v. Hekking, 110 Kan. 478, 204 Pac. 
523.) In a contract for the sale of property upon periodical payments, the equitable 
relation of mortgagor and mortgagee does not f Pane the status of a vendor and 
purchaser, unless there is a debt which must inevitably be paid. (Eckert v. McBee, 
27 Kan. 232; Fabrique v. Mining Co., 69 Kan. 733, 77 Pac. 584; Root v. Wear, 
98 Kan. 234, 157 Pac. 1181; Hoyt v. National Bank, 115 Kan. 167, 222 Pac. 127; 
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Lamborn v. State Bank, 115 Kan. 415, 223 Pac. 293.) Here there was no debt 
which defendants were absolutely bound to pay. They merely had to keep their 
alternative promisee — pay or terminate the contract and vacate the premises.” 


If the vendee under a contract of sale has no period of redemption, certainly 
the optionee has none. 

This case was followed in Atchinson Savings Bank v. Richards, 131 Kan. 
81, wherein the court ordered a forfeiture, allowed no redemption, and said 
on page 85: 

“ * * * another claim urged by the defendants in the same connection, that the 

contract is inequitable because of the payments made and the lasting and valuable 

improvements placed on the lot. In the case last cited, the facts were very similar 
to those in this case. Here they have paid, aside from taxes and insurance, about 
$1,000 and still owe about the same amount counting interest on a $3000 purchase 
price. They have occupied the premises from February, 1921, to June, 1929, the 
reasonable rental value of which was about $25 per month. They built a garage 
costing $600 and presumably had the use of it much of this time. They made 
improvements, as roofing, painting, and planting trees. They made these improve- 
ments with full knowledge that they were not to claim anything for improvements 
if they failed to make the payments promptly. This situation does not appeal to 
us as being inequitable.” 
It is also to be noted that G. S. 1935, 67-250-251-252, referring to option con- 
tracts in Kansas City only, do not make redemption periods mandatory nor 
forbid justice court ousters. G. S. 1935, 61-108, provides that the justice court 
has no jurisdiction of an action founded upon a contract for the purchase of 
real estate. This has been held not to apply to all forcible detainer actions, 
Dineen v. Olson, 73 Kan. 379, since the owner’s right is not founded on the 
written contract. 

The Kansas supreme court in the last cited case held that a forcible de- 
tainer action may be brought against a defendant holding possession under a 
contract for sale. In that case the defendant made one payment of $168.00 on 
a contract price of $1,680.00 and made interest payment of $90.72 and held 
possession from the 19th day of April, 1901, until forfeiture notice was served 
on January 21, 1904. The contract while a strict contract for sale including a 
promise by the vendee to pay, is in other respects similar to the Wyandotte 
county option contracts, making time of the essence and providing for a for- 
feiture on all payments made in case the contract is not performed according 
to its terms. The court said on page 385, 386 and part of 387: 


“This action was commenced May 16, 1904. The aggregate amount paid by Dineen 
is $258.72. He had been in possession two years at the time of default. When this 
action was commenced he had been in possession more than four years. The aggre- 
gate amount paid, from the time he went into possession to the date of default, if 
applied as rent, would be less than eighty cents an acre annually, and, for the whole 
period of occupancy prior to the commencement of this action, less than forty cents 
an acre annually. It is not claimed that an injustice will be done to Dineen by 
compelling him to surrender possession of the land, nor that he has any meritorious 
defense to a proper action brought for that purpose. It is simply insisted that he 
had a legal right to stay there until ousted according to the strict letter of the law. 
“It may be conceded that an action of forcible detainer is strictly possessory in its 
character, that the plaintiff must have a perfect right to — at the time notice 
to quit is given, and that when such an action is pending before a justice of the 
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peace —a court without equitable jurisdiction or power — it must be determined 
as an action at law. (Kellogg v. Lewis, 28 Kan. 535; Gilmore v. Asbury, 64 Kan. 
383, 67 Pac. 864.) But for the purpose of determining the right of possession, 
questions of title, legal or equitable, may be incidentally considered. (Conway ». 
Gore, 27 Kan. 122; McClain v. Jones, 60 Kan. 639, 57 Pac. 500.) * * * * * 
“The provisions of the contract between Dineen and the railroad company contain 
the measure and limit of the right acquired by him to the land therein described. 
By the terms of the contract he expressly agreed to quit the premises and deliver 
back the possession thereof in case of default by him to performance of any of this 
agreements. It is admitted that he made default, and no cause or excuse is offered 
therefor. We can see no reason why he should not be held to this agreement. Upon 
the agreed facts he has no right, legal or equitable, remaining in the land, and ion 
not claim to have. His right to saeesien lean ended by reason of the breach of his 
own deliberate contract. The question whether a justice of the peace had equitable 
jurisdiction is immaterial as nothing of an equitable nature is presented here to 
challenge such jurisdiction.” 


However, the supreme court later said that if the defendant had any sub- 
stantial interest in the property sold to him under a contract to purchase, a 
forcible detainer action is not the proper method of ousting him from pos- 
session. Linder v. Warnock, 91 Kan. 272. The vendee agreed to pay $6,000.00 
for the property of which $1,000.00 was paid down and there were to be nine 
annual installments, the first two of $200.00 each, the next of $300.00, the next 
four of $700.00 each, and the last two of $750.00 each. The defendant paid 
two installments of $291.00 and $175.00 and the down payment. The court 
said on page 274: 

“One claiming to be the equitable owner of property under a contract of purchase 

— his claim being substantial, and not a mere pretext — cannot be ousted from 


possession by a summary proceeding before a justice of the peace. (Alderman v. 
Boekan, 25 Kan. 658.) * * * * * * *” 


It would seem that the supreme court has held all of the option contracts 
to be contracts of sale, but that, in the event the optionee had no substantial 
interest in the property under the definition above described, the relation of 
equitable mortgagor and mortgagee does not result. It follows from what has 
been said in the Dengel case and the Torrey case that these contracts should be 
enforced according to their terms in the absence of such interest. One of these 
terms being permission for ouster in the justice court, such ouster upon default 
should be allowed. Such a holding by the supreme court would do much to 
clear an extremely complicated, though common situation, and would in the 
long run promote home owning among the less fortunate classes. 
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THE PLANNING COMMISSION AND 
ZONING ORDINANCES 


By Louis A. WEIDMAN 
of the Pittsburg, Kansas, Bar 


In 1921 the Kansas legislature authorized the governing body of any city 
by ordinance to create zones and districts and to regulate and restrict the loca- 
tion of trades and industries and to control the location, erection, alteration and 
repair of buildings designed for specific uses, and the uses of the land within 
each district or zone.’ 


This statute made it lawful for a city to impose direct restrictions upon the 
use to which a property owner could put his property in the future. His vested 
right to continue the same use existing at the time this statute was passed was 
unaltered. If a man owned a lot that was in a “Residential Zone” then any 
building built on that lot had to measure up to the requirements of the ordi- 
nances and their specifications, and such new building could be used as a resi- 
dence only if the ordinance so stated. If he wanted to build a little grocery store 
or convert an already existing building into a grocery store he could not do so 
unless he was able to persuade the governing body of the city to amend its 
zoning ordinance and put his lot into the “Commercial Zone.” Obviously the 
individual owner's freedom of future use was curtailed. 


Our legislature realized the serious consequences which might result from 
such legislation. It saw grave dangers in placing too much unrestricted au- 
thority in the hands of a city governing body. A misuse of the zoning ordi- 
nances by a capricious and wilful governing body might tend to unnecessarily 
deprive some individuals of the use of their property. Or it would be possible 
for influential interests to run rough shod over property owners by controlling 
city governing bodies. In numerous other matters the state legislature had 
given the city governing bodies full power to regulate and control by ordinance. 
Here however, the legislature felt that since a vital freedom of the people was 
being restricted, it would be more desirable to have experienced and impartial 
men give careful consideration to the problem than is necessary in the case of 
other ordinances. To this end a planning commission was provided for.? Such 
a commission at least would be an additional safeguard. 


As is to be expected when so vital a matter is involved, these two statutes 
were soon contested as an unconstitutional exercise of legislative authority. 
In Ware v. City of Wichita our supreme court held that the statutes authoriz- 
ing zoning ordinances and establishing city planning commissions are a consti- 
tutional application of the police power. Our court went further than a mere 
application of the police power to the statutes in question. It gave new meaning 


1. General Statutes of Kansas (1935), 12-707. Authorization and Feguiation of sones and dis- 
tricts. That the govern hy of any <~ is hereby authorized by ordinance to divide such 
city into zones or distri regulate and restrict the location of trades and industries 
and the Spention, groan. alteration and repair of buildings designed for specific uses, and 
the use of the land within each district or zone. 

. General Statutes of Kansas (1935), 12-701. Creation of commission; change in number. The 
governing body of any city may by ordinance create a city planning commission for such 
city, and may thereafter by o nce change the number of members of such commission. 

. 113 Kan. 153. See also: City of Norton v. pontoon, 142 Kan. 305 at 307. For other references: 
Me e of Euclid v. ‘Amber’ Realty Co. S. 365, and American Law Reports annotated 

1395, , ' 48-608, 54:1090, 86-058 ond 117 as 1117. 
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to old language by using a principle instead of a mere rule. Justice Dawson, 
at page 157 said, “There is an aesthetic and cultural side of municipal develop- 
ment which may be fostered within reasonable limitations. Such legislation is 
merely a liberalized application of the general welfare purpose of the state and 
federal constitutions.” Other states have not gone as far as Kansas in giving 
legal recognition to the aesthetic and cultural aspects of city zoning.‘ 


Not only does the act seek to safeguard the peoples’ rights by establishing 
a planning commission but it also guards against unreasonable ordinances. 
The statute provides that ordinances establishing zones and districts shall be 
reasonable.’ In this connection it was held in West v. City of Wichita,® that 
the taxpayer has the burden of establishing the unreasonableness of regulation. 
And in Hoel v. Kansas City," it was held that damage must be shown before an 
ordinance will be declared unreasonable. However, in all probability the same 
results could have been obtained without the statutory restriction of reasonable- 
ness, for the doctrine of reasonableness of restrictive legislation is deeply rooted 
in our constitutional law thinking. 


Having established the constitutionality of the legislation, the problem 
arises whether the act makes it mandatory for a city governing body to create 
a planning commission in the event it passes a zoning ordinance. Section 12-701 
uses the permissive word “may.” The question was raised in Armourdale State 
Bank v. Kansas City.8 The case arose as an action to enjoin the city govern- 
ment of Kansas City from enforcing an amendment to its general zoning ordi- 
nance. A planning commission had been appointed and had subsequently 
mapped and planned the municipal territory of Kansas City into zones, parks, 
playgrounds, etc., in accordance with its statutory powers. The zoning ordi- 
nance was passed in conformity with the statute. Plaintiff's petition alleged 
that a subsequent amendment to the zoning ordinance, reclassifying his lots, 
was void for its failure to comply with the statutory prerequisites to amending or 
changing a zoning ordinance. The city appealed to the supreme court claiming 
that the creation of a city planning commission is not an essential prerequisite 
to the passage of a valid zoning ordinance. The question to be decided there- 
fore, in this case, was as to the validity of an amendment to a city zoning 
ordinance without first submitting the proposed change to the planning com- 
mission for a public hearing and recommendation. Justice Dawson said, “The 
city . . . directs our attention to the fact that the creation of a city planning 
commission is not an essential prerequisite to the passage of a valid zoning 
ordinance. Quite so...” If the court had stopped here then the word “may” 
would have been interpreted as a discretionary or optional word with no 
qualifications. However the court quoted what is now part of the legislation 
as appears in G. S. 1935, 12-708: 


4, For acre complete discussion of this subject see: “The Police Power and Aesthetic 
Zoning” 5 Kans. Bar. Jour. 215, by Richard C. Donnelly. 


5. General Statutes of Kansas (1935), 12-712. Reasonableness of patotions. That any ordi- 
nance or regulation provid for or authorized oo this act shall be reasonable, and any 
taxpayer or any other person having an interest ere vye bp may have the reason- 
ableness of any ordinance or regulation determin ging an action, in the district 
court of the county in which such city is situated, count the governing body of said city. 

. 118 Kan. 265 (1925). 
. 181 Kan. 290 (1930). 


. 131 Kan. 419 (1930). 
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“In any municipality where there is no city poe. commission in existence, 
the governing body (mayor and council or board of commissioners) may appoint 
either a committee or special commission, whichever it deems most suitable, to 
exercise the  etage given to the city P agree commission...” The governing 
body “may from time to time amend, supplement, or change the boundaries or 
regulations contained in such final report: Provided, Such proposed change shall 
first be submitted to the planning commission or special committee or commission, 
for recommendation and report . . .” 


and continued, “If, therefore, it be considered that when the city planning com- 
mission had finished its original task it was to be abolished by failing to 
appoint successors to its original membership as their terms expired, still the 
statute did not confer on the governing body the right to do as they pleased 
about reclassifying plaintiff's property. A requisite preliminary to any lawful 
change in the classification of a plaintiff's property would have been the ap- 
pointment of a special committee or commission to consider the report on the 
advisability of making such change.” Thus once a planning commission is 
created and it has recommended an original zoning ordinance, that ordinance 
cannot be subsequently amended without a recommendation of the planning 
commission or special committee or commission. The word “may” in section 
12-708 authorizing the appointment of a special commission or committee is 
interpreted as mandatory — with a meaning equivalent to “shall” or “must.” 
But the word “may” in Section 12-701 is an optional or discretionary word. In 
other words the city governing body may or may not create a planning com- 
mission. But if it does not create a planning commission it must appoint a 
special commission or committee to exercise the powers given to the city plan- 
ning commission. 

Having established that once a planning commission has been created, it 
is mandatory that proposed amendments be first submitted to an independent 
commission or committee for recommendation before the city governing body 
may act on it, the question remains whether original planning and zoning, as 
distinguished from amendments thereto must also be submitted to an inde- 
pendent commission or special committee. The provision for the appointment 
of a special commission or committee in Section 12-708, gives this commission 
or committee power 


. . . to exercise the powers given to the city planning commission under this 
section.” 


So it would seem that the powers given to the planning commission by this 
section pertain to the original enactment of zoning ordinances as well as amend- 
ments. The Armourdale case confirms this view. It is there said, “The power 
to ordain city zoning ordinances . . . is not a mere perquisite attaching to the 
offices of the mayor and councilmen or city commissioners, to be granted or 
withheld at their grace or caprice. The legislature devised what it considered 
an effective barrier against such a possibility when it provided that zoning mat- 
ters should first be considered by an impartial body of resident taxpayers chosen 
for that purpose, created regularly by ordinance pursuant to the pertinent 
statute. . . . Not otherwise did the legislature sanction the power of enacting 
... ordinances pertaining to the zoning of the city.” 
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For all practical purposes therefore the “may” in Section 12-701 is a man- 
datory word insofar as zoning ordinances are concerned. Some form of com- 
mission must be created, whether it be a planning commission or special com- 
mission or committee. 

In conformity with their plan to have the interests affected represented in 
any proposed changes in the zoning ordinances, the legislature amended G. S. 
1935, 12-702,° to make it mandatory that two members of the planning 
commission of from seven to fifteen taxpayers must reside outside but within 
three miles of the corporate limits of the city. The remaining members must 
be residents of the city. The members of the commission serve without com- 
pensation and are appointed by the mayor by and with the consent of the coun- 
cil or board of commissioners. This amendment adds one thing to the former 
law. It requires that two members of the planning commission must live out- 
side but within three miles of the city limits. It is an attempt to obtain repre- 
sentation for all interests involved as an additional safeguard against arbitrary 
action. 

We are concerned with the functioning of the planning commission once it 
is appointed. Again we quote G. S. 1935, 12-708, which says in part: 


“In a municipality having a city planning commission created pursuant to law, 
the governing body shall require such commission to recommend the boundaries of 
districts and appropriate regulation to be enforced therein. Such commission shall 
make a tentative report and hold public hearings thereon at such times and places 
and upon such notice as said governing body shall require before submitting its 
final report. The governing body shall not determine the boundaries of any district 
for impose any regulations until after the final report of such city planning com- 
mission. In any municipality where there is no city planning commission in exist- 
ence, the governing body may appoint either a committee or special commission, 
whichever it deems most suitable, to exercise the powers given to the city planning 
commission under this section.” 


The above quoted portion of the statute sets forth the procedure that must 
be followed when original districts and zones are established by ordinance. 
These steps are: 1. A tentative report to the city governing body by the plan- 
ning commission on the proposed districts and zones. 2. Public hearings on 
the proposed ordinance. These hearings to be held at the time, place, and 
upon such notice as the city governing body may designate. 3. Final report 
of planning commission to the city governing body. 4. Action by the city 
governing body. 

In Moore v. City of Pratt,’ in an action for a declaratory judgment as to 
the validity of a zoning ordinance of the city of Pratt, the district court held 
the zoning ordinance void, giving as one reason for its action that no notice as 
required by statute was given by the planning commission of the time and place 
for a public hearing prior to the making of its final report to the city governing 
body on the proposed ordinance. Some hearings were held and several of the 
planning commission’s meetings were attended by the public. Persons thought 
to be specially interested were notified to be present at the meetings. The time 
of the meetings were fixed in advance and all meetings were at the same place. 


9. 1943 Supp. to G. S. 1935. 
10. 148 Kan. 53 (1938). 
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On these facts the supreme court overruled the district court and held, citing 
G. .S 1935, 12-708, that the amount of notice of a public hearing on a zoning 
ordinance is discretionary with the governing body of the city. 

It is clear that when a planning commission is in existence it must hold a 
public hearing on a proposed ordinance before submitting its final report to the 
city governing body. There must be notice given of the time and place of the 
hearing but the extent of such notice lies within the discretion of the city 
governing body. 

Following the sentiments expressed by Justice Dawson in the Armourdale 
case, the court has continued to make a strict application of the statutes in cases 
involving changes or amendments in zoning ordinances. 

Part of section 12-708, G. S. 1935, pertaining to amendments to zoning 
ordinances reads: 


“After such final report is submitted to the governing body, and final adoption 
of regulations by the governing body, the governing body may from time to time 
amend, supplement or change the boundaries or regulations contained in such final 
report: Provided, Such am pees change shall first be submitted to the city plan- 
ning commission or special committee or commission, for recommendation and 
report: And Provided further, That not less than thirty days’ notice of any such 
proposed change shall first be } purge in the official newspaper of such munici- 
pality and a hearing be granted to any person interested at a time and place speci- 
fied in such notice.” 


And two provisos furnish technical guide posts that must be followed. 
Armourdale City Bank v. Kansas City, supra, is a good example of the strictness 
by which the court applies the first proviso. Ford v. City of Hutchinson," is a 
case illustrating the strict interpretation of the second proviso. Plaintiff chal- 
lenged the validity of an amendment to a zoning ordinance. The defendant 
made an application to the city planning commission to reclassify his lots. The 
planning commission did not give notice of the requested change or set any 
date for a public hearing on the amendment. The planning commission author- 
ized its secretary to recommend the change to the city governing body provided 
the applicant for the change in the zoning law obtained the consent of the 
owners of six corners of street intersections nearby. This consent was not ob- 
tained but the secretary wrote a letter to the governing body saying the proposed 
change was recommended favorably by the planning commission. The govern- 
ing body passed the amendment by a four-fifths majority as required by statute 
in case of protest. The city claims sufficient compliance with the statute. 

The supreme court said, ‘““The statutes which empower a city government 
to zone its territory into residence, commercial and industrial districts were 
enacted with due recognition of the important fact that they would curtail in 
some measure the rights of property owners to use their property as they should 
see fit. Doubtless the lawmakers also realized the fact that any want of per- 
manency in the zoning of a city after it was once accomplished would trench 
materially on the rights of the property owners. The legislature also sought to 
insure that proposed changes in zoning districts could not be made by governing 
officials of a city merely to gratify the behests of the solicitous and the influen- 
tial.” ““. . . plaintiffs... were present and protested, but the city commissioners 


11, 140 Kan. 307 (1934). 
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‘ran the band wagon’ over them — just as the legislature anticipated some city 
governments would do; and to restrain or avert as much as practicable such a 
course, the circumspect and methodical steps prerequisite and precedent to 
changes in zoning districts were prescribed by law.” The court held that with- 
out the statutory notice of thirty days of a hearing before the planning com- 
mission, it had no power to give its official recommendation of a proposed 
change in zoning. 

Both the statute and the cases are silent as to who should give this notice. 
The implication is that either the governing body or planning commission may 
give the notice. 

Simmonds v. Meyn™ concerns the meaning of the word ‘recommend’ in 
the first proviso of Section 12-708. Other cases require a strict compliance with 
the statute in all respects. This case makes such compliance of dubious value. 
It was an action to enjoin the construction of a filling station and to have an 
ordinance amending a prior zoning ordinance adjudged void. The defendant 
applied to the governing body of Lawrence, requesting the rezoning of a certain 
lot. The application was referred to the planning commission which refused to 
act upon it for the reason that the applicant had not complied with a rule of 
the planning commission requiring applications to be accompanied by the 
recommendations of 50 per cent of property owners within 350 feet. The 
application was returned to the city governing body without recommendation. 
The court stated that this type of a return was tantamount to a recommendation 
that the application be denied, and held that the planning commission was not 
required to make a favorable report. It was of the opinion that since the ordi- 
nance was passed by the unanimous vote of the city governing body it was 
sufficient to meet the statutory requirement where there is a protest. Under 
this decision, what is to prevent a city governing body from “running the band 
wagon” over property holders? If the statutes creating the planning board were 
intended to restrict the granting or withholding of pleasures at the caprice or 
grace of the city governing body, then this case unleashes the hounds. It is only 
the unruly that need the leash! Certainly this case means that the commission 
is to act in an advisory capacity only. Future legislatures will likely have to 
consider closing such gaps. 

This legislation furnishes a good example of how citizens in a democracy 
work together for the common good — how individuals surrender valuable 
rights in the interests of the many. States and nations may well note how cities 
act in the common good. This legal thinking is not entirely divorced from the 
pressing world problems. World unity and social progress are inevitably tied 
up with civil liberties and other individual rights. Law is but a fly-wheel 
between liberties and freedoms. 


12. 134 Kan. 419 (1932). 
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JOHN S. DAWSON 


Chief Justice John S. Dawson voluntarily retired from the Supreme Court of Kansas 
on January 8, 1945. A special session of the Supreme Court was held in his honor on 
the morning of December 9, 1944. 

Justice W. W. Harvey, who became Chief Justice upon the retirement of Dawson, 
presided over this extraordinary session of the Supreme Court which was called at the 
request of the Bar Association of the State of Kansas. It was called for the purpose of 
presenting a suitable program to commemorate the public services of the retiring Chief 
Justice. Mr. Everett E. Steerman, President of the State Bar Association, presented the 
speakers and read a message from the Honorable Harlan F. Stone, Chief Justice of the 
Supreme Court of the United States. 

The evening banquet in his honor fittingly climaxed a day of unique demonstration. 
The merit of his service was justly attributed to his being a true ol exact performer, 
which Shakespeare is quoted as saying is seldom done. Reviews and commendations of 
a career not yet finished were ably —_ and much eulogy was felt that could not be 
adequately expressed in spoken words. 

Justice Dawson’s reminiscences followed an address by Mr. J. B. Patterson, former 
Editor of the JOURNAL, who listed the unquestioned integrity of the retiring Chief 
Justice, both judicial and personal, as the most priceless ingredient of his character. 
Justice Dawson’s reminiscences ought to be written and preserved for the Bar and the 
people of the state and the nation. 

The report of the special proceedings of the Supreme Court held December 9th has 
been printed separately by the state and will also appear in Volume 159 of the Kansas 
Reports. Copies of this report may be obtained from Mr. Schuyler W. Jackson, Supreme 
Court Reporter, Topeka, Kansas. 
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VALIDITY OF SPECIAL LEGISLATION 


In the case of Berentz v. Commissioners of Coffeyville, 159 Kan. 58 (October, 
1944), a city officers’ and employees’ pension act was held invalid as being special legis- 
lation in contravention of section 17 of article 2 of the Kansas constitution. The court 
said, in effect, there was no justification for the classifications based upon populations as 
employed in chapter 120 of the Session Laws of 1939. The act applied to at least two 
cities. 

Since the decision in the Berentz case, Mr. Maurice D. Freidberg, of the Topeka 
Bar, has written an article on the subject which appears in this issue of the JoURNAL 
under the title ‘The Validity of Special Legislation in Kansas.” After reading this article, 
some questions may occur; for example: (1) What should be done about existing so-called 
special legislation in this state; (2) what general rules as to the propriety of classifying 
legislation may be used; and (3) should the pertinent constitutional provisions be 
changed or clarified? 

Two sections of the Kansas constitution are involved. One prohibits the conferring 
of es powers by special act and has been construed to apply to cities (Sec. 1, art. 
12). The other requires that all laws of a general nature must have uniform application 
throughout the state and prohibits the enactment of a special law where a general law 
can be made applicable (Sec. 17, art. 2). Both sections have always been in the present 
Kansas constitution. However, section 17 of Article 2 was amended in 1906 to add the 
requirement that the courts shall determine whether or not a law is repugnant to its 
provisions. 

Since the amendment of 1906, not a single act of the legislature which designated 
by name the community to be served has been held constitutional by the Kansas supreme 
court; and not until 1941 was any special law upheld, as such. Recently, the supreme 
court has indicated it would prefer special legislation submitted, as such, rather than by 
arbitrary and ridiculous classifications. 

After the 1925 holding by the supreme court that the establishment by name 
(Arkansas City) of a city court was invalid, little attempt has been made by the legis- 
lature in that direction. Although there is some encouraging dicta in recent supreme court 
opinions, the legislature has not as yet adopted that procedure as a general policy. It has 
always been recognized that objects of legislation may be grouped into classes for some 
legislative purposes, but if the classification is merely for the purpose of serving particular 
communities within the class it is special. 

It is hoped that some solutions of the problems of special legislation may result from 
this study. Undoubtedly, the existence of the present multitude of special statutes is one 
of the practical obstacles to more generalization of new legislation. 
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Billings v. Truesdell, Decided March 27, 1944, 88 L. Ed. 573; 
321 U. S. 542; 64 S. Ct. 737; Adv. Ops. 


The petitioner reported at the induction center at Ft. Leavenworth with the expressed 
intention of complying with all the orders of the Selective Service System, but of not being 
actually inducted into the Army. By so doing, he felt that he would escape prosecution, 
as far as civilian authorities were concerned, upon any charge of non-compliance with the 
Selective Training and Service Act and yet not be subject to military court martial if he 
had not been actually inducted. At the reception center, the military authorities deter- 
mined that he had been inducted although he refused to take the oath, preferred charges 
against him upon his wilful disobedience of an order to submit to fingerprinting, and 
ordered him to the guard house. He then brought a habeas corpus proceeding in the 
United States District Court for Kansas to secure his release from military custody on the 
ground that the Army had no jurisdiction to detain him since he had not been legally 
inducted. Both the Federal District Court and the Tenth Circuit Court of Appeals dis- 
missed the writ, holding that the refusal to take the oath did not make any difference in 
the matter of induction under a compulsory military training law ; that after he had once 
reported to the reception center, induction was not a matter of choice with him. The case 
was brought on writ of certiorari to the Supreme Court of the United States, which 
accepted the view of the petitioner, stating that after being found acceptable for service, 
a registrant is not inducted until he has undergone whatever ceremony or requirements 
of admission are prescribed by the War Department.? 


The case turned upon the question of whether or not Billings was “actually inducted” 
into the Army. If not, he would be subject to prosecution by civil authorities; if so, he 
would be subject to a military court martial. 


Counsel for the Army argued that the petitioner had become a soldier when the 
Army accepted him for limited service, relying on a sentence taken from the War Depart- 
ment Regulations in force in August, 1942 [Mobilization Regulations No. 1-7, October 
1, 1940, Sec. II, Paragraph 13 (e)}. ... “In the event of refusal to take an oath (or 
affirmation) by any individual he will not be required to receive it, but will be informed 
that this action does not alter in any respect his obligation to the United States.”” It was 
contended that this oath was merely a ministerial act and not a prerequisite necessary to 
“actual induction” ; if a person had been accepted for compulsory military service, he had 
no choice as to whether he would take the oath and, therefore, it was not indispensable.” 


Mr. Justice Douglas, in giving the opinion for the Court, stated that “the mobiliza- 
tion program established by the Selective Service System is designed to operate ‘as one 
continuous process for the selection of men for national service’ — a process in which the 
civil and military agencies perform integrated functions. The examination of men at 
induction centers and their acceptance or rejection are parts of that process. Induction 
marks its end. But prior to that time a selectee is still subject to the Act and not yet a 
soldier.’’8 


In addition, the Court quoted again from the War Department Regulations — “the 
induction will be performed by an officer in a short, dignified ceremony in which the men 


NOTE: aie © | incarcerated at the United States Reformatory, Terre Haute, Indiana. On 


November . he ran for United States Senator from Kansas on the Socialist ticket and 
received 2,374 votes. Billings was educated at the University of Kansas, has traveled exten- 
sively, and has done graduate work at Harvard University. At the time of his induction he 
was a professor at the University of Texas. 


. The War Department has since amended its Regulations to require all those about to be 
inducted to take a step forward to complete the actual induction, symbolizing the transfer 
from civilian life to military status. Army Regulations 615-500, effective Aug. 10, 1944. 


. Letter from Chief, Military Affairs Section, Judge Advocate General’s Division, June 6, 1941. 
. Falbo v. U. 8., 320 U. S. 549. 
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are administered the oath,” etc. Amendments, passed since the date when Billings reported 
at the induction center, were cited in order to make clear what had before been implied. 

Congress, by accepting the Bone Amendment, expressed its intention that selectees 
be subject to civil jurisdiction and not military jurisdiction, and the Supreme Court felt 
obliged to respect the intent of Congress.* 

Therefore, a man is not “actually inducted” until he has undergone whatever cere- 
mony or requirements of admission are prescribed by the War Department. The peti- 
tioner was not subject to military jurisdiction since he had not taken the oath then required 
as a ceremonial act of induction. 

By reporting to the induction station for a purpose other than induction, however, 
the petitioner had violated Sec. 11 of the Selective Training and Service Act of 1940.5 

CONSTANCE LorbD, 

Washburn Law School 

. Bone Amendment to Sec. 11 of the Selective Training and Service Act of 1940. The 

amendment, insofar as it Fey: to this case, provides that only cases concerning persons 
“actually inducted” should be subject to trial by military courts martial; all others should 
be tried exclusively in the district courts of the United States, superseding the earlier provi- 
sion that civil and military courts should have concurrent jurisdiction over the offense of 
failure to report for induction. 
In a criminal action brought by the United States against Billings, in the United States 


* District Court for Kansas, the petitioner was convicted upon a plea of guilty and sentenced 
to two years’ imprisonment on Oct. 3, 1944. 





Kansas v. Missouri, Decided May 8, 1944; 322 U. S. 213; 
64 S. Ct. 975; 88 Law Ed. 877, Adv. Ops. 


Kansas brought an original action in the Supreme Court of the United States in 
1940 seeking a decree giving Kansas undisputed sovereignty over some 2,000 acres of 
land, which it claimed had accreted to the Kansas side of the Missouri river and had later 
been cut off from the Kansas side by avulsion. Missouri contended that the soil had at 
no time accreted to the Kansas side, and that there had been no avulsion. The area in 
controversy is known as the Forbes Bend region lying along the Missouri river between 
Doniphan county, Kansas, and Holt county, Missouri. The evidence taken by a Special 
Master established that the main course of the river ran in a single channel in a south- 
easterly direction in 1900, but that between 1900 and 1940 a bend was formed in a 
shape of a bow, forming an arc away from the old main channel. There was also evi- 
dence that the channel had divided and the question arose as to whether the main channel 
was on the Kansas side or the Missouri side of the area in controversy. 

Kansas claimed that by a slow process the land had first accreted to the Kansas bank 
(also claimed the land on the theory that it formed an island belonging to Kansas on the 
Kansas side of the main channel) and that between 1917 and 1927, as a result of ice jams 
in the river and by avulsion, the land returned to the Missouri side. 

The Special Master made findings in favor of Missouri, and the case was finally 
argued before the Supreme Court on exceptions to the Special Master's Report. The 
Supreme Court confirmed the Special Master and awarded the contested area to Missouri. 

There was no dispute about the law in this case; the difference arose in applying the 
law to the disputed facts and in the conclusions to be drawn from the evidence. The rules 
seem to be that where a stream has been the boundary between two sovereign states, the 
boundary line remains unchanged if the channel shifts suddenly, violently and es 
tibly; but where the change is slow, gradual and imperceptible, the boundary line shifts 
with the shifting of the main channel ;? that where a boundary is designated as the 


1. As to this particular phase, see Washington v. Oregon, 211 U. S. 127. 
2. 11 C.J.S., Boundaries, Sec. 34; Arkansas v. Tennessee, (1917) 246 U. S. 158, 38 S. Ct. 301, 62 
L. Ed. 638, 18 Col. Law Rev. 492-493, 27 Yale Law Journal 836; Oklahoma v. Texas, (1924) 
. 8S. 44 S. Ct. 571, 68 L. Ed. 1118, 19 Ill. Law Rev. ; Nebraska v. Iowa, (1891) 
ct 36 L. Ed. 186, lowa Bar Rev., Nov. 1935, pp. 11-15; Philadelphia 
82 S. Ct. L. Ed. 570; Rober v. Michelsen, (1908) 
20, (8rd Ed.); 1 Farnham, Waters and 
Sec. 159, pn | Ed.); Fowler v. Wood, 


Water Rights 320, Sec, 69, (1904 Ed.); ) 
1, 85 Pac. 7683,'6 LRA (ns) 162, 117 Am. S Rep. pai aig v. Leonard, 117 Kan. 
L » Pp. 4 


376, 232 Pac. 235; Note on “Accretion,” The Law Times, Vo 
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“middle” of the river, it is meant, as applied to a navigable stream separating states, that 
the line is the “center of the channel.” This is an accepted rule of international law and 
is also called the doctrine of “thalweg”’ ;3 a similar doctrine prevails generally in boundary 
controversies between private riparian owners ;* where there are controversies as to whether 
a boundary is placed upon the “cut” bank line or on the low water mark, the courts 
usually hold that the line is on the “cut” bank line and not on the low water mark ;5 and 
that a state may be barred by laches from having corrections of its boundary made, after 
a later change has resulted from avulsion, and the state may be deemed to have abandoned 
any rights it might have had in this respect.® 

The Supreme Court held that inasmuch as the disputed territory was and is now on 
the Missouri side of the main channel, and since the channel had from time to time 
shifted, the burden of proof was upon the complainant Kansas to show when and how 
the land became Kansas’ soil. The court further held that Kansas’ evidence was not 
sufficient to sustain its contention that the land was first formed by accretion on the 
Kansas side of the Missouri river and was then Fag mg cut off by avulsion. There 
being no dispute about the law, Kansas was held to be lacking in evidentiary strength 
to sustain its contentions. 

HARRY SNYDER, 
Washburn Law School, 1945 
3. Iowa v. Illinois, (1892) 147 U. S. 1, 13 Sup. Ct. 239, 37 L, Ed. 55; Arkansas v. Tennessee, 246 
U. 8. 158, 38 S. Ct. 301, 62 L. Ed. 638. 


4. Miller v. Mann (1882) 55 Vt. 475. 
5. Oklahoma v. Texas, 256 U.S. 70, 41 S. Ct. 420, 65 L. Ed. 831. 
6. Indiana v. Kentucky, (1890) 136 U. S. 479, 10 S, Ct. 1051, 34 L. Ed. 329. 





EVIDENCE — What Type of Reputation May a Defendant 


in a Criminal Case Build Up for Himself? 


Defendant was convicted on a charge of statutory rape. At the trial, after defendant 
had testified in his own behalf, he offered to prove by other witnesses that his reputation 
in the community for truth and veracity was good. The trial court sustained an objection. 
Defendant appealed. The supreme court stated the rule in Kansas that character evidence, 
to be relevant, must be confined to the particular trait involved in the nature of the offense 
charged, and that evidence of reputation of the accused for truth and veracity is inadmis- 
sible when not attacked by the state. Held, that since the proffered evidence did not bear 
on the trait involved in the nature of the offense charged, the trial court committed no 
error in excluding it. State v. Howland, 157 Kan. 11, 138 Pac. (2d) 424. 

It has long been established that the defendant in a criminal proceeding may offer 
his good character to evidence the improbability of his doing the act charged. Where the 
doing of the act is not in dispute, because conceded, but the criminal intent remains in 
issue, the good character of the defendant is generally regarded as relevant to disprove it. 
1 Wigmore, 3rd Ed., sec. 56 p. 450. 

The defendant has great need for evidence of his good character wherever the issue 
is upon his commission of the act or se the intent. Every one knows that a man who 
has a reputation for quiet and peacefulness is not likely to commit a crime of violence, 
an honest man does not ordinarily steal, nor is one known to be chaste and of good morals 
likely to commit an act of indecency. If the jury entertains reasonable doubt as to de- 
fendant’s guilt, they must acquit. Evidence of _ character will weigh heavily on the 
juty’s mind and may mean acquittal rather than conviction, or may mean a lighter 
sentence. 

Evidence of the good character of the defendant, when offered by him, must be 
considered with the whole of the evidence introduced in arriving at the question of his 
va State v. Douglass, 44 Kan. 618, 26 Pac. 476. It is error not to admit evidence of 

fendant’s reputation as a peaceful, law-abiding citizen in the community where he 
lived. State v. Schleagel, 50 Kan. 325, 31 Pac. 1105. Evidence of previous good char- 
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acter is not to be rejected or even disregarded, because the evidence against the accused 
is direct. State v. Turner, 83 Kan. 183, 109 Pac. 983. 

Why then could not defendant in the case at hand introduce evidence as to his repu- 
tation for truth and veracity? Because neither are traits involved in the crime of statutory 
rape. The character or disposition whether offered for or against the defendant must 
involve the specific trait related to the act charged. 1 Wig., 3rd Ed., Sec. 59, p. 458. 
Defendant should have offered to show his reputation for morality and chastity. State v. 
Snover, 43 Atl. 1059, 63 N.J.L. 382. Truth and veracity go to the denial by the defendant 
that he has committed the act and not to the act itself. Defendant is innocent until proved 
guilty. The law assumes that he is truthful and veracious. The court will not permit him 
to consume time and delay the process of the trial by proving that which is already taken 
for granted. 

The state could not take the initiative in attacking defendant’s character. State v. 
Thurtell, 29 Kan. 148. This salutary rule has its foundation in the strong policy in Anglo- 
American law of not subjecting a defendant to the danger that he may be unable to meet 
direct attacks upon his character. Otherwise defendant might find himself being tried for 
all his past digressions, since it is human nature to punish, not because defendant is guilty 
this time, but because he is bad and might as well be condemned now that he is caught. 
But once character is placed in issue by the defendant, it is open to attack by the state. 
The defendant is limited in his proof to testimony regarding his general reputation for 
possessing the traits involved, in the community where he resides, and the state is limited 
to the same kind of testimony. State v. Frederickson, 81 Kan. 854, 106 Pac. 1061. This 
is not actually — to show defendant's bad character but liberty to refute defend- 
ant’s claim and to safeguard against the imposition of fraud upon the court. 1 Wig. 3rd 
Ed., Sec. 58, p. 457. 


The defendant could not show his reputation for veracity and truth because these 
were not in issue. Nor as a witness could he take the initiative in offering testimony con- 
cerning his reputation for truth and veracity. Until evidence to the contrary is shown, a 
witness is presumed to have a good character for these traits. 4 Wig. 3rd, Sec. 1104, 
P. 174. But when defendant in the instant case testified on his own behalf, he became 
ike any other witness, subject to impeachment by attacks on his character tending to dis- 
credit him as a witness. Such is the weight of authority in the United States, 3 Wig. 3rd 
Ed., Sec. 980, p. 380 and is the rule in Kansas, State v. Pfefferle, 36 Kan. 90, 12 Pac. 406 
and State v. Bowers, 108 Kan. 161, 194 Pac. 650. The impeaching evidence must be 
limited to character for truth and veracity. Taylor v. Clendening, 4 Kan. 524. In refuta- 
tion of the state’s evidence and in rebuttal of inferences therefrom, the defendant-witness 
is now free to show that he does possess a good reputation for truth and veracity. 


As a witness, the accused is subject to cross-examination in regard to specific acts of 
misconduct impeaching his character for veracity. Conviction of crime, specific instances 
of misconduct and the like are the usual kinds of evidence. Evidence of letters, whose 
contents savored of criminal intimacy with the addressee, were admitted to discredit 
defendant-witness, who had testified to his moral standards as a minister, in a statutory 
rape proceeding. State v. Waldron, 118 Kan. 641, 236 Pac. 855. Evidence of former 
crimes and arrests brought out on cross-examination cannot be. used to show defendant- 
witness’ guilt of the offense charged but may be used in a view of affecting his veracity 
and credibility as a witness. State v. Bowers, 108 Kan. 161, 194 Pac. 650. On cross- 
examination inquiries may be made as to specific acts not connected with the offense 
charged if they are such as tend to impair witness-defendant’s veracity and credibility. 
State v. Nossaman, 120 Kan. 177, 243 Pac. 326. In this case defendant, charged with 
causing an abortion resulting in death, was questioned about his improper relations with 
women. A defendant may be cross-examined concerning previous offenses and subjects 
involving him in degradation even though they do not pertain to charges for which he is 
then on trial, where such cross-examination is made in good faith and for purposes of 
impairing defendant’s credibility. The extent of cross-examination touching the credi- 
bility of a defendant in a criminal action rests within the sound discretion of the trial 
court. City of Wichita v. Hibbs, 158 Kan. 185, 146 Pac. 2d 397. 
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It is interesting to note that in Missouri until recently, in discrediting a witness by 
character testimony, a party was not limited to proof of bad reputation for truth and 
veracity alone, but might show his general standing for morality as well. State v. Shields, 
13 Mo. 165, 53 Am. Dec. 147 (1850). After the enactment of a law permitting a 
defendant to testify, the same rule was applied to a defendant who took the stand in 
State v. Clifton, 67 Mo. 380, 391, 29 Am. Rep. 506. Sec. 1918, R. S. Mo. 1879 (Sec. 
3692 R. S. Mo. 1929) included an express provision that a defendant ‘may be contra- 
dicted and impeached as any other witness in the case.” The reason usually given for per- 
mitting a witness to be impeached by evidence of his bad character for morality was that 
the word of a man of bad morals was not to be relied upon. As a result, when the defend- 
ant took the stand the prosecution was generally free to malign his character by evidence 
of past crimes and conduct and by adverse testimony, in disregard of the principle pro- 
tecting defendant from attacks upon his character unless he himself puts it in issue, and 
even though such evidence tended to prove defendant's guilt rather than indicate his lack 
of veracity. State v. Edmundson, 218 S. W. 864. Judge Ellison, speaking for the court 
in State v. Scott, 332 Mo. 255, 58 S. W. 2d 275, characterized the morality rule stated in 
the Clifton case as “impractical, confuses the issues and is unfair to the defendant,” but 
refused to overrule a long line of decisions. Fortunately State v. Scott has been expressly 
overruled by State v. Williams, 337 Mo. 884, 87 S. W. 2d 175; Judge Ellison again 
spoke for the court. Impeaching evidence must now be such as bears upon witness’ truth 
and veracity. 

JOHN ScurRLOcK, Law ’45 


University of Kansas School of Law 





EVIDENCE — Authentication of Public Documents as a 
Condition Precedent to Their Admission in Evidence 


The study of the authentication of public documents admittedly is a relatively small 
segment of the entire field of documentary evidence. It is, however, an important seg- 
ment as evidenced by the statutory enactments both state and federal upon the subject. 
It is toward an examination of these statutory enactments that this note is directed. 

Clearly the classical definition of documents as “‘any matter expressed or described 
on any substance by means of letters, figures or marks, or by more than one of such 
means, intended to be used for the purpose of recording that matter . . . ’! is too broad 
for the purposes of this note. A better statement is that a “public document is one record- 
ing facts which may have been inquired into or have been taken notice of for the benefit 
of the public by an agent authorized and accredited for that purpose . . . ’” 

Public documents are certainly hearsay; why then are they admissible in evidence? 
It is said by the courts that “one of the acknowledged exceptions to the face to face 
(Hearsay) rule of evidence is that public records are competent evidence when of pro- 
bative value respecting an issuable fact. This is an ancient principle of the common law, 
recognized at an early date here... Quite obviously “the character of such instruments 
as public records required by law to be kept, the official character of their contents entered 
under the sanction of public duty, the obvious necessity for regular contemporaneous 
entries in them, and the reduction to a minimum of motive on the part of public officials 
and employees to either make false entries or to omit proper ones, all unite to make such 
records admissible as unusually trustworthy sources of evidence . . . 4; consequently, 
the law has endowed public documents with the presumption that they correctly repre- 
sent the facts.5 

. Arnold v. Pawtuxet Valley Water Co., 18 R.I. 189 (1893); 26 A. 55; Warton, Law of Evi- 
dence, Vol. 1, p. 614. 

. yaita 2. ) rn Life Ins, Co., 4 N.Y.S. 2d. 296; 167 Misc. 382; Words and Phrases, 

. Commonwealth v. Slavski, 245 Mass. 405 (1923); 140 N.E. 465. 


. Chesapeake & Delaware Canal Co. v. United States, 250 U.S. 123 (1919); 39 Sup. Ct. 407. 
. Hines v. May, 191 Ky. 493 (1921); 230 S.W. 924; 20 Am. Jur. Sec. 984, p. 831. 
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Regardless of that presumed trustworthiness such evidence must be properly authen- 
ticated in order to be competent. In contrast to oral evidence where the witness is the 
man who speaks, “the document itself is the thing that speaks. In either case the witness 
must be competent — that is, must be deemed competent to make a truthful statement, 
and in either case the competency of the witness must be proved before the evidence is 
admitted . . .; however, in oral evidence, the competency is proved by a legal presumption 
and in documentary evidence . . . by actual testimony. There is a further difference that 
in oral evidence the credit of the witness is tested by his own cross-examination, while in 
documentary evidence the credit of the witness is tested by the cross-examination of those 
who must be called to prove its competency . . . 6 

To meet this problem of proof of competency of foreign documents and to aid in 
the enforcement of Article 4, Section 1 of the Constitution of the United States, Congress 
enacted the following provision :* 


All records and exemplifications of books, which may be kept in any public 
office of any State or Territory, or of any country subject to the jurisdiction of the 
United States, not appertaining to a court, shall be proved or admitted in any court 
or office in any other State or Territory or in any such country, by the attestation of 
the keeper of the said records or books, and the seal of his office annexed, if there 
be a seal, together with a certificate of the presiding justice of the court of the 
country, parish, or district in which such office may be kept, or of the governor, or 
secretary of state, the chancellor or keeper of the great seal, or the State, or Terri- 
tory, or country, that the said attestation is in due form, and by the proper officers. 
If the said certificate is given by the presiding justice of a court, it shall be further 
authenticated by the clerk or prothonotary of the said court, who shall certify, 
under his hand and seal of his office, that the said presiding justice is duly commis- 
sioned and qualified; or, if given by such governor, secretary, chancellor or keeper 
of the great seal, it shall be under the great seal of the State, Territory, or country 
aforesaid in which it is made; and the said records and exemplifications, so authen- 
ticated, shall have such faith and credit given to them in every court and office 
within the United States as they have by law or usage in the courts or offices of the 
State, Territory, or country, as aforesaid, from which they were taken.”’® 


It is to be noted that this enactment is specifically directed toward the authentication of 
non-judicial foreign records; the indication of that intent is found in the underlined 
phrase which did not appear in the prior acts. 

One must realize that this is not an unqualified authenticating provision. Stated 
— are that it must be shown; first, that the statutes of the states in which the 
record was made provided for and authorized it; secondly, what force and effect is given 
to such evidence in the courts of the state itself. The immediate question confronting the 
states after the passing of the act was whether it excluded all other modes of authentica- 
tion. The answer was not long delayed for the courts immediately and almost unanimously 
stated that this act of congress ‘‘neither hindered the states from adopting any other rule 
they might see fit, nor prevented a party from proving his record by the more laborious 
way of the common law if he wished, and that the states in the absence of statutes on the 
subject have the right to receive copies of records on common law proof .. . ’’?° 

“Actually there should be no objection to this stand, for the common law method 
provides a higher kind of proof than that authorized by congress. The only qualifications 
to the rule that the act is not exclusive are that the states may not add anything to the 
requirements of the federal statutes, but may simply take away . . . ; and that no state, 
except when otherwise provided by its own statutes, can be made to receive records of its 
sister states unless authenticated as required by the act of congress . . . 1 or proved 


6. Curtis v, Bradley, 65 Conn. 99 (1894); 31 A. 591; 24 L.R.A. 143; 48 Am. St. Rep. 177. 
7. Title 28 U.S.C.A. sec. 688, Anno. 1, p. 511. 
8. Title 28 U.S.C.A. sec. 688; Sources of Prior Law: Act of March 27, 1804, ch. 56, sec. 1, 2, 
2 Stat. 298-99; Act of Feb. 21, 1871, ch. 62, 16 Stat. 419. 
9. Title 28 U.S.C.A. sec, 688, Anno. 1, p. 511. 
10. 5 L.R.A. (NS) Anno. p. 940. 
11. 5 L.R.A. (NS) Anno, p. 941. 
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according to the common law.!? It is interesting to note that although many courts have 
said that “the importance of strict adherence to the acts of congress on the authentication 
of records is quite apparent,’’!% it is still for the court in which records of sister states are 
offered under federal statutes to determine whether the requirements of authentication 
have been met!* and it is the general rule that substantial compliance is considered 
sufficient. 

Many states have by statute established their own authentication requirements. The 
legislation of our sister state of Missouri is a typical example; it provides that: 


“All records and exemplifications of office books, kept in any public office of the 
United States, or of a sister state, not appertaining to a court, shall be evidence in 
this state, if attested by the keeper of said record or books, and the seal of his office, 
if there be a seal.’’15 


The position of the state on the problem was fixed when, in the case of State v. 
Hendrix, the court said, “we see no reason why a state may not by statute provide that in 
its own courts documents shall be admissible as evidence when attested in a prescribed 
mode less formal than that required by the federal law, if such mode does not exclude 
documents authenticated as prescribed by the federal act .. . ”.1® Certainly the mode of 
authentication established encompasses both domestic and foreign non-judicial records. 
The common law is abrogated by this statute simply on an expediency basis. 


Kansas, too, has legislation upon the subject. We have provided that, 


“Copies of all 2 pn authorized or required by law to be filed or recorded in any 
public office or of any record required by law to be made or kept in any such office 
duly certified by the officer having the legal custody of such paper or record under 
his official seal, if he have one, and the record of all papers authorized or required 
by law to be filed or recorded in any public office may be received in evidence with 
the same effect as the original without proof that the original is not in the posses- 
sion or is not under the control of the party desiring to use the same, but nothing 
in this act shall prevent the production of the original, and when produced the 
original shall prevail over the record or copy.”’!7 


It was early contended that our statute should have the same effect in regard to for- 
eign documents as the statutes of Missouri; that the phrase “‘of sister states” should be 
read in by implication. Our supreme court thought otherwise, however, and in the case 
of Munkres v. McCaskill'® refused to accept in evidence a certified copy of a land plat 
on file and on record in a public office of Missouri. Justice Pollock, speaking for the 
court, stated, ‘This plat is a foreign document and not a record of a foreign court (thus 
not admissible under 60-2853 of our statutes relating to foreign court records). What 
the law of the state of Missouri is as to requiring a survey to be made or record thereof 
kept was not proved. What the laws of the state are as to the manner of authenticating 
such plats as evidence in the courts of that state or whether the authentication made in 
this case is sufficient to entitle the copy in question to be received in evidence in the courts 
of that state we are not advised .. . ’’ In other words the objection may be stated simply: 
there had been no proper common law authentication of the document. 


The issue was settled beyond doubt by the case of Ayres v. Deering.’® The plaintiff 
had attempted to place in evidence a copy of a Nebraska execution to show the lite of his 
judgment. The court rejected the copy on the ground that it had not been authenticated 
either according to the federal statute or to the laws of Kansas. The court in express 


12. Karr v. Jackson, 28 Mo. 316 (1858); 5 L.R.A. (NS) Anno. 3, p. 943. 

13. Verhallen v. Laveochia, 79 Minn. 370-72 (1901); 30 So, 710; 32 C.J.S. sec. 670, p. 537. 

14. Adams v. Stenehjem, 50 Mont. 232 (1915); 146 Pac. 469; 32 C.J.S. sec. 670, p. 537. 

15. R. S. of Mo., 1929, Vol. 1, ch. 8, sec. 1661; Source of Prior Law: R. S. 1919, sec. 5348: 

16. State v. Hendrix, 331 Mo. 658 (1932); 56 S.W. 2d. 176. 

17. L. 1909, ch. 182, sec. 369; May 29, R. S. 1923, sec, 60-2854. Source of Prior Law: G. S. 1868, 
ch. 80, sec. 312; L. 1909, ch. 323, sec. 1. 

18. Munkres v. McCaskill, 64 Kan. 516 (1902); 68 Pac. 42. 

19. Ayres v. Deering, 76 Kan. 149 (1907); 90 Pac. 794. 
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terms said, “We think the provisions of Section 372 (60-2854) are intended to apply 
only to records kept under the authority of the laws of Kansas or of the United States; 
and the compliance therewith did not render the copy of the Nebraska execution admis- 
sible in evidence...” 

As Kansas has no statutory enactment regarding the proof of foreign non-judicial 
records, our lawyers are forced to proceed either under the federal statute or under the 
common law requirements. Since these standards are very high, we may conclude that any 
disadvantages that may arise from laborious procedure are over-balanced by the high 
degree of trustworthiness of the evidence finally accepted. 

HERBERT J. PETERSON, Law ’45 
JEANNE SPENCER, Law ’45 
University of Kansas School of Law 





EVIDENCE — True Res Gestae as an Exception 
to the Hearsay Rule 


Complaining witness was picked up by the defendant at 6:05 p.m., taken for a ride 
in the country, and attacked. She returned at 7 p.m. and while still in a nervous and 
semi-hysterical condition, told her mother the circumstances of the attack. At 7:30 the 
doctor arrived and, finding the girl still nervous, gave her a sedative, and confirmed the 
fact that she had been raped. One of the main questions on appeal was whether the 
testimony of the mother as to what the girl told her at 7 p.m. was admissible. Held: 
“There was no reason to believe her (the girl’s) statement were other than voluntary and 
spontaneous. We think they were admissible as part of the res gestae.” The court then 
added the following statement, ‘Moreover, the testimony was not proof of the commis- 
sion of the crime, but only proof of the fact that certain things had been said and done 
by the witness immediately following its commission. They were competent for that 
purpose.” State v. Funk, (1941) 154 Kan. 300; 118 Pac. (2) 562. 

The words “‘part of the res gestae” have undoubtedly been used as a catch-all for 
many judicial decisions when the admissibility of evidence was involved. Expressions of 
all kinds in all sorts of cases have been admitted for one purpose or another under this 
phrase. Courts and text writers have sought to classify the cases in some manner or other. 
Arrangements were made as to the types of cases and as to the purposes for which the 
evidence was used. They have sought to bring order out of chaos, but still chaos exists. 
Legal digests still reveal inherent difficulties in classifying cases which contain that well 
known Latin phrase — res gestae. 

The reason that any doubt exists as to the admissibility of an expression made under 
the circumstances is that it is extra-judicial; that is, it was made out of the court room 
when the speaker was under no oath, and subject to no cross-examination. In other words, 
such expressions are said to be hearsay, and inadmissible unless some exception to the 
tule applies. The hearsay rule is not violated unless an expression is offered to prove the 
truth of the substance of the utterance. Dean Wigmore has stated this rule very clearly 
and the Kansas court has adopted his statement. It is as follows: ‘The theory of the hear- 
say rule is that, when a human utterance is offered as evidence of the truth of the fact 
asserted in it, the credit of the assertor becomes the basis of our inference, and, therefore, 
the assertion can be received only when made on the stand, subject to the test of cross- 
examination. If, therefore, an extra-judicial utterance is offered, not as an assertion to 
evidence the matter asserted, but without reference to the truth of the matter asserted, the 
hearsay rule does not apply.” Brown v. Bank, (1924) 116 Kan. 231, 226 Pac. 769. The 
Utah court has stated it somewhat more simply, “Were the facts talking thru the party, 
or was the party talking about the fact.’ Cromeenes v. Railroad Co. (1910) 37 Utah 
475, 109 Pac. 10, 25 Mich. L. R. 277. 

Text writers have made two general classifications in which the term res gestae has 
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expression was offered for the truth of the matter asserted in the statement (true res 
when admissible), or merely for the truth of the fact that the statement was made. 
The first of these classifications is generally termed “mental and physical conditions.” 
Here the purpose is to find a state of mind — an intent. Was there an intent to make or 
destroy a will? Was there an intent to alienate the affections of the husband? Adkins v. 
Brett, 1920, 184 Cal. 252; 193 Pac. 251. What was the state of mind when the deceased 
said that she had a burning in her throat and stomach. (Defendant charged with murder 
poison.) State v. Buck, 1912, 88 K. 114, 127 Pac. 631; 42 L. R. A. (NS) 854, Ann. 
Cas. 1914 B 730. 

Suppose, for example, in a law suit in which it is important to establish whether 
Jones was drunk on Monday night, a witness has testifed that Jones said on Monday, 
“I'm going to get tight, tonight.’” The only question here is whether the statement was 
actually made or not; and the —— asserting it is on the stand, under oath, and subject 
to cross-examination. Obviously, it would be impossible to prove from the statement that 
Bill Jones was drunk on Monday night. Such an assertion, while other evidence only in- 
creases the probability that he was drunk. Clearly no rule of evidence is violated. On the 
other hand, suppose that the witness asserts that he heard Jones say on Tuesday, ‘How 
drunk I was last night.” Now a question of fact is involved as to whether he was or was 
not drunk on Monday night, for to prove the statement was made is to prove inferentially 
the fact. In other words, the ral of the statement is of no value because such would 
only show a past intent and for this reason most text writers and courts have said this is 
mere narration and not admissible under any theory. What the lawyer wants to prove is 
the fact behind the statement. The proof of this statement is of no value. Therefore, a 
tule of evidence is violated, namely, heomer. The witness can only testify that he actually 
af Jones drunk on Monday night. Jones himself would have to testify as to what he 
said. 

One of the most famous cases ever to go to the Supreme Court of the United States 
from Kansas was the case of Mutual Life Insurance Company v. Hillmon, 1892, 145 U. S. 
285, 12 Sup. Ct. 909. In this case, it became very important to establish whether one 
Walters went with Hillmon to Crooked Creek on a certain day in order to prove whether 
the body found at that creek was that of Hillmon or Walters. The only proof available 
that Walters had been with Hillmon was some letters written by Walters to his family a 
few days before they were supposed to have gone to Crooked Creek, saying that he 
intended to go to Crooked i= % Professor Maguire in discussing this case said, “The 
upper court starts off with the good stock phrase ‘part of the res gestae’ which leaves us 
fumbling in a Latin fog instead of an English one.” 38 Harv. L. R. 709. 

The second general classification in which the confusion arises is generally termed 
“verbal acts.” Here again, the only question is whether the statement was made. Suppose 
the question is whether a man is sane or insane. If the witness testifies that he saw a 
man walking around in a three-cornered hat, with three fingers in his vest, and with the 
characteristic stance of Napoleon, this would be mere circumstantial evidence and no 
question as to admissibility would arise. Instead, suppose a witness testifies, “I heard 
him say, ‘I am Napoleon.’”” Why should there be any difference? The only question 
involved is whether the statement was made and, again, the witness is under oath, subject 
to cross-examination. Clearly, the statement has a bearing on the issue of sanity, but no 
- would contend that he was trying to assert that the man was Napoleon. Thayer, 15 

» LR, 1. 

Admittedly, the line at times is hard to draw between declarations which are verbal 
acts and those offered to prove intent. For our purposes here it makes no difference. 
Perhaps the classification is purely arbitrary but the important thing is whether the asser- 
tion is made to prove a fact, or merely to prove the assertion. This distinction is recog- 
nized by the leading authorities. 6 Wigmore, Evidence, 3rd Ed., 1714, 1748, 1766; 
Morgan, 31 Yale L. J. 229; Seligman, 26 Harv. 146; McKelvey, Evidence, 1944, 154-57, 
276-80. 

Thus in the principal case, the evidence was offered to prove a fact — rape by the 
defendant, and not merely to prove that the statements were made. Such statements 
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would be clearly hearsay except that they were admissible under the exception “‘res gestae.” 
The court only added confusion when it stated, ‘Moreover, the testimony was not proof 
of the commission of the crime (Why was it offered then?) but only proof of the fact 
that certain things had been said and done by the witness immediately following its com- 
mission.” This statement adds nothing and detracts much. 

What is the basis of trustworthiness justifying the admission in evidence of state- 
ments such as are exhibited in the principal case to prove the truth of the matter asserted? 
The Utah Court sums it all up in one word — instinctiveness. Wigmore, id. 1750, states 
that in order for extra-judicial declarations to be offered to prove the truth of the matter 
asserted, three requirements must be met: the declaration must be one arising out of a 
startling occasion, related to the circumstances of the occurrence and contemporaneously 
with it, and made before time has elapsed in which to fabricate. His thought is that, if 
these requirements are met, the statements are trustworthy because the excitement of the 
moment forestalls any motive or time to falsify. 

How much time may elapse after the happening depends on the circumstances. The 
statement of a boy, made on regaining consciousness after eight days, that the conductor 
“kicked him off of the street car’ was held admissible. Button v. Washington W. P. Co, 
1910, 59 Wash. 440, 110 Pac. 20. 25 Mich. L. Rev. 277. The thing that is bad is after- 
thought, not afterspeech. 

A number of cases in Kansas illustrate the point here involved, and these may be 
mentioned in the following order: 

1. Accident cases. Agent of defendant exclaimed when a hayrack blew over an old 
woman, “I’ve been looking for that damn thing to kill somebody, all the time.” Admis- 
sible. Seymour v. Kelso, 1932, 136 K. 543, 16 Pac. (2) 958. Immediately following a 
collision between switch engines, the engineer said, “I thought you said the crossing was 
clear.” To which the fireman replied, “I never said any such damn thing.” Held, admis- 
sible. King v. Mo. Pac. Ry. (1916) 97 K. 769, 156 Pac. 728. Statement made three 
hours after accident to grand jury not admissible. Walker v. O’Connell, 1898, 59 K. 306; 
52 Pac. 894. Statement made five minutes after accident, not admissible. Tennis v. Rapid 
Transit Co., 1891, 45 K. 509; 25 Pac. 876. See also, Ott v. Cunningham, 1899, 9 K. A. 
886; 58 Pac. 126. Swensen v. Altman, 1875, 14 K. 277; Santa Fe Ry. v. Osborne, 1897, 
58 K. 768, 51 Pac. 286. 

2. Rape Cases: Mother was not home and girl reported to neighbor woman who 
was allowed to testify as to what girl said. State v. Harrison, 1925, 118 K. 552, 235 Pac. 
837. Negro girl reported to pod wt within 15 minutes and neighbor allowed to testify. 
State v. McCrady, 1940, 152 K. 566, 106 Pac. (2) 696. 

3. Complaints after robbery. Witness asked to say what messenger of robbed express 
train said two hours after the robbery. Objection sustained. State v. Montgomery, 1871, 
8 K. 360. 

4. Complaints of injured persons: After one of the injured regained consciousness, 
following the explosion of a boiler, he stated the water glass was only half-full. Held 
admissible. Denver v. Santa Fe Ry., 1915, 96 K. 154; 150 Pac. 152; Ann. Cas. 1917 A, 
1007. Statements made as to pain suffered, admissible. Ry. v. Burrows, 1900, 62 K. 89, 
61 Pac. 439; City of Topeka v. High, 1897, 6 K. A. 162, 57 Pac. 306. Written state- 
ment, by a person whose throat was cut and therefore, speechless, made three to five 
minutes afterward that, “Jess Morrison killed me.” Admissible. State v. Morrison, 1902, 
64 K. 669, 68 Pac. 48. Man was shot, drove one-eighth of a mile, walked to porch and 
exclaimed, ‘Powers shot me.” Admissible. State v. Powers, 1914, 92 K. 220; 139 Pac. 
1166; Jones v. Gill, 1937, 145 K. 482, 66 Pac. (2) 1033. Statements made after an 
assault held inadmissible. State v. Pomeroy, 1881, 25 K. 350. State v. Potter, 1871, 
13 K. 415. Father claiming under Workman’s Compensation Act was denied the right 
to introduce statements of the son made on the day of the injury. Mayeur v. Mining Co., 
1920, 106 K. 123; 188 Pac. 1035; 130 A. L. R. 305. 

5. Declarations by third parties. A bystander exclaimed, “See that fellow jump in 
front of the car.” Was held inadmissible. Wrage v. King, 1923, 114 K. 539; 220 Pac. 
259. This statement was made under the excitement of the accident and there would seem 
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ore, id., 1755; 130 A. L. R. 


i 
291; 76 A. L. R. 1121. Statements of defendant to “wea plaintiff, made ten minutes 
after accident, that if he hadn’t shifted gears the accident would not have happened, 
admissible. Miller v. Hartman, 1934, 140 K. 298, 36 Pac. (2) 965; Campbell v. Brown, 


1910, 81 K. 480; 106 Pac. 37. 


It would seem there would be far less confusion in the courts if the term res gestae 
were limited in its use as an exception to the hearsay rule, as outlined by Wigmore, id. 


1750. 
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Howard A. Crawford has become asso- 
ciated with the law firm of Keller, Malcolm 
& Burnett in Pittsburg. Mr. Crawford came 
here from Kansas City where he was with 
the law firm of Lathrop, Crane, Reynolds, 
Sawyer & Mersereau. Prior to being in 
Kansas City, Mr. Crawford was in the 
navy but was given a medical discharge. 

Connie Miller of Kansas City, Kan., is 
a Radar operator on a new carrier, one just 
commissioned. Harry, his brother, is with 
what is called the Tredway Bridge Com- 
pany; seems this company carries steel sec- 
tions of bridges on big trucks and trailers ; 

span rivers, creeks or what have you, 
before the Army can get up to them; they 
go in behind the Infantry and make ready 
or trucks and supplies. It is very inter- 
esting to hear him tell about it. 

Col. Art Stanley has been mustered out 
after receiving the Bronze Medal for his 
part at the D-Day invasion. 

Jack Dear is in the Air Corps somewhere 


in France. Jack was the former partner of 
Joe Brady in Kansas City, Kan. 

Harold Harding is in the South Pacific 
along with B. E. Braly; both boys are from 
Kansas City, Kan. 

Blake Williamson has been promoted to 
lieutenant colonel and is still down in 
Florida, South America and points south. 
Jr. Vaughn, the junior partner of the firm, 
has had quite a siege in the hospital but is 
out now and doing better. 

Charlie Williams has a gun crew aboard 
a merchantman, I think in the Atlantic. 
Dave Carson, Jr. is overseas as is Ernie 
Yarnavich. All of the boys are from Kan- 
sas City, Kan. 

Hugh Scott is an M.P. in France, and 
Sol Weinstien, as far as anyone knows, is 
at Fort Custer, Mich. 

Bert Falconer of Arkansas City married 
a former Arkansas City lady who some 
years ago moved to California. Bert went 
to California, was married there and, as I 
understand, is still there. Looks like Bert 
is not to be outdone by Kirk Dale who did 
just this same thing some time in the 
spring. 

John Potucek of Wellington, being the 
only Democrat in the State Senate, will no 
doubt never be permitted to forget that he 
is in the minority. John likes fun even at 
his expense; I imagine the boys will pro- 
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vide it satisfactorily if John puts into prac- 
tice the slogan on which he was elected, 
“Give the taxpayer a turn at bat.” This 
they always do, but most of the boys name 
the pitcher. 

I saw an article in the Kansas City Star 
where Judge Huxman had gone hunting 
with a gun in one hand and a cane in the 
other. Nothing like perseverance, Judge. 
Come over to see me and I will lend you 
a dog to ride — you will not have to walk 
or carry the gun. 

I ran into John Buehler of Atchison in 
Omaha one day recently. John started out 
for the Army in a civilian job; recently 
he was upped to a first lieutenant, and is 
stationed at Omaha, 7th Corps Area Head- 
quarters. He told me Bob Schermerhorn 
was in class with him but Bob got side- 
tracked, landing in the Hawaiian Islands. 
Bob Jones from Lyons is also at Omaha. 
After I left John Buehler I ran into Orland 
Weede. He is wearing a gold oak leaf, 
and says he is the only one in his ye 
ment. Orland said he got a copy of the 
Atchison mere: in it he saw an an- 
nouncement of a dissolution of the Wag- 
gener, May, Hope office. 

Bill Townsend and Mike Casey from 
Topeka I saw recently in Kansas City. The 
boys were down on a labor matter. They 
looked to me as though the “labor’’ was on 
the attorneys instead of the client. 

Col. Richard Mullens, I understand, has 
gone into the Holmes, Baker and Arn 
office at Wichita. 

Joe Dawes of Leavenworth has been ap- 
pointed U. S. Commissioner, all of which 
seemed to please Tim Bannon, who told 
me about it. 

Bill Vance, judge-elect from Belleville, 
has invited all the lawyers and their wives 
to attend a dinner at Belleville, this just 
before he takes the Bench in January. 
Seems Judge Vance wants the lawyers to 
know what it is all about before time. 

Judge Fred R. Smith of Manhattan died 
about December 8, after returning from a 
trip to Topeka; he went home and died 
that night. 

Clyde Rodkey of Manhattan goes in as 
County Attorney January 1. Clyde served 
one or two terms as County Attorney in 
Marshall County; it was there that I first 
met him. 

Charlie Hunt of Concordia told me he 


had one law suit that kept Art Relihan of 
Smith Center in the law business. Seems 
they have tried it three times and each time 
the case has been remanded. 

I saw Lee Stanford in Concordia, home 
on leave from Camp Ritchie, Md. Lee told 
me Guy Ward had gone over some time 
ago, and he was “alerted,” meaning he was 
scheduled to go too. 

Charlie Walsh is the new County Attor- 
ney of Cloud County. 

Nels Ward is in California on a little 
trip, having left Belleville some time in 
December. 

Herb Hyland, after being in the Army 
Air Corps for two years, was let out about 
90 days ago. He went home to the County 
Attorney's office at Washington, Kan. 

A big time was had at Topeka December 
9, the farewell party to Judge Dawson. 
The Judge looked to me, in fact I know 
he could, open a law office and practice 30 
years more if he wanted to; anyhow, it was 
a great party to a great guy. 

Doc Burch was at the Dawson party sort 
of looking over the Bench, picking out one 
end or the other. I assume he may be on 
the left of the Chief Justice, where Jay 
Parker sits now. 

Vern Light of Liberal was in Topeka at 
the Executive Council meeting, after under- 
going an operation some time in October. 
Vern said he felt better than he had for 
years. He also told me where George 
Ramskill, his son-in-law, was, but I don’t 
remember, only that George is in Uncle 
Sam’s Navy, and I think on duty in the 
Pacific. 

Oscar May of Atchison was a Kansas 
City visitor about Christmas time. I didn’t 
see him, but I understand he was looking 
for me; I knew he was coming and hid out. 

I got a program of the Southwest Bar 
meeting to be held at Dodge City Decem- 
ber 30. From the program it looks like a 
good meeting. I see Karl Miller leads the 
“Singing.” The Judge doesn’t know it, but 
La Rue Royce of Salina can do it more 
dramatically and put more feeling into the 
high notes than can anyone else at the Bar. 
Kirke Veeder, being Chairman of the Legal 
Institute Committee for the State, I know 
will regret that Dodge is not closer home. 
I know Kirke Coldwell, Jr. will have some 
little difficulty running the office in his 
absence. Gene Villepique, George Powers, 
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Austin Cowan and Art Hershberger are all 
going out from Wichita. Ted Kelly of 
Great Bend sent me the program; Ted is 
president this year. Thanks for the pro- 
gram, Ted. I cannot be there, I am going 
to Rochester. 

Fred White of Kansas City, Kan., died 
Christmas eve at a hospital in Kansas City, 
Kan. 
I met Jim Allen of Chanute at the Santa 
Fe depot in Chicago one night recently. 
Jim was coming to Kansas from 
Detroit where both he and Mrs. Allen 
spent the holidays with their daughter and 
son-in-law who is in the service stationed 
at Detroit. Jim and I sat chinning each 
other when Clayt Kline breezed through 
all in a big hurry to catch the first train 
out. Jim and I could not get on the first 
train so we waited for the next one, but in 
the meantime we = a very pleasant hour 
as guests of Fred Harvey; you should have 
stayed, Clayt. 

Ed McAnany of Kansas City, Kan., 
slipped on the ice early in the winter, in- 
jured a knee cap rather severely, necessi- 
tating hospitalization. Although as bad as 
it was, Mr. McAnany got home for Christ- 
mas. Tom Van Cleve was left in the office 
alone. I don’t know another office in Kan- 
sas that the war has hit as hard as the 
McAnany office on account of the boys 
going into the service. 

I saw a letter Wint Smith sent back from 
France. Wint ranks as lieutenant colonel 
and has a Cavalry Battalion that is riding 
tanks instead of horses, They were sent in 
to meet the Nazi spearhead at Aachen, Ger- 
many, to stop this last push. Wint said 
they saw plenty of action for two days, 
were then taken out for a couple of days’ 
test and refit, sent back, and were still 
there when he wrote the letter by candle- 
light in the cellar of a Catholic Church. He 
said the casualties were heavy on both sides, 
with the German prisoners being a scrappy 
lot of youngsters inclined to surrender in 
big lots once they saw the set-up. Wint 
thought this a good sign. The press re- 

tts of a later date seem to bear out the 

er. Wint has seen a lot of service. 

George West has tendered his resigna- 
tion as D. A. of Kansas effective February 
1, George has had some little trouble with 
his health. The resignation stated he would 
tty to regain his health before resuming 
the private law practice. 
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Paul Stevens of Neodesha has been 
wounded in the Philippines within a week 
or two after getting down there. Seems 
Paul spent three years in the Army before 
going to the islands. 

Cy Lamb, Aubrey Neale and Dallas 
Knapp of Coffeyville were all in Parsons 
the day I was in Coffeyville. Seems these 
boys were all on one side of a case. Must 
have been important to take all three of 
them over to descend on Judge Goodrich 
at one time, but the Judge likes company 
even though it does come from out of town. 

Ben Weir goes out January 15 as Poten- 
tate of Mirza Shrine at Pittsburg. This 
office has been held part of the time he 
was State Commander of the American 
Legion, which proves Ben can do more 
than one thing at a time. 

Judge Andy Curran of Pittsburg tells me 
he has a Mistress, one ever jealous of all 
acts and moods, one liable to reach up and 
slap him most any time; her name is 
“Angina.” When he eats too much she 
complains, when he laughs too much she 
complains, in fact unless the Judge is very 
circumspect in all his moments she puts 
him to bed in rush order. This she pro- 
ceeded to do for 14 weeks just iodine 
Christmas, but he stays with her and may 
his —— gradually wear her out or 
at least get the upper hand so he can 
divorce the “Dame” for all time. 

Carl Ziegler of Coffeyville has been 
upped to a major and at this writing is 
still at the airport at Wichita. Ray Belt of 
Coffeyville had completed all his prelim- 
inary training, had his overseas shots, 
ye ae issued, and ready to embark. 
At the last minute there developed a de- 
mand for an office man over 35 years of 
age, and out of a boatload Ray drew the 
assignment; he later went to Ann Arbor 
and is now taking Judge Advocate work 
there. 

Harold McGugin is with the A.M.G. in 
France. Harold always did like politics; 
he must by this time be as proficient in the 
French politics as he is in the American. 
This should give him a chance to play both 
ends. 

Paul Armstrong has left Topeka to get 
into the office with his dad, Leo, at Colum- 
bus, under the firm name of Armstrong 
and Armstrong. Both principals seemed 
well pleased and say it has its advantages. 
I am wondering whether a certain firm in 
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Independence will be taking advantage 
soon of the father and son combination. 

The old Vermillion, Carey, Evans, Lil- 
leston firm of Wichita has been restyled 
Carey, Lilleston, Spradling and Gott. I 
understand Wash Lilleston has the general 
attorneyship for the State of the Missouri 
Pacific Railroad. Oscar May of Atchison 
acting for the North Branch out of Atchi- 
son and Ralph Hope after his sojourn at 
Topeka as representative from Atchison is 
going to Wichita with the railroad and 
entering the office of Carey, Lilleston, 
Spradling and Gott. 

Judge J. O. Rankin of Paola died the 
night of January 14. The Judge was one 
of the early day lawyers at Paola and served 
a good many years as Judge of Johnson 
and Miami Counties. 

Paul Clark, who recently had been asso- 
ciated with Doug Richards of Joplin, Mo., 
is now in partnership with Larry Walker 
of Pittsburg, Larry being County Attorney 
and Paul the assistant. 

Pete Farabi of Pittsburg is the President 
of the Crawford County Bar, being elected 
at the last meeting. 

Mrs. Charlie Welch is at a hospital in 
Halstead, Kan. I saw Charlie recently and 
he had just come back from there. I took 
it Mrs. Welch is now on the recovery road. 

Dick and Mrs. Becker have had quite a 
siege with Dottie, their 14-year-old daugh- 
ter. Dottie has been in the hospital for 
some three months, despaired of several 
times but now is on the way out and home 
again. 

It seems to me some of our bunch get 
into some very strange places. In the 
Kansas City Star of January 21, our own 
Charlie Lowder is pictured on the sporting 
page holding a baseball bat. The expres- 
sion on his face is one of amazement. The 
story reads the bat came from Japan with 
Ty Cobb’s signature on it, believe it or not. 

Rod Henry of Garnett anticipated a trip 
to Kansas City to see me about a dog. The 
weather being bad, I called him and asked 
him to postpone the trip a week or so. 
Hope he can make it soon. 

I saw Lee Weeks in Kansas City, Kan., 
last week. He said the Legislature had 
just completed the appointment of its 
Committees, he being on the Judiciary 
State Affairs and another one I have for- 
gotten. Lee seemed to be enjoying the 
change. 
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Judge LeRoy Bradfield was a Kansas 
City visitor the week of January 15. I saw 
him on the street and was glad to see him. 

Bailey Waggener and Gerald Foley get 
the front page of the Atchison Globe, usu- 
ally devoted to war news, on their new 
partnership made effective January 1, 1945. 

Somewhere else in this column I spoke 
of Harold McGugin being promoted to 
lieutenant colonel. In the morning Kansas 
City Times I see he is being flown out by 
a plane and placed in Winter Gen- 
eral Hospital. The paper said he would 
recover quickly. Make it snappy, Harold. 

Mr. Charlie Brooks of Wichita died June 
6, 1944. I just learned about it on this 
trip when Howard Fleeson took up the 
matter of his library with me. 

Seems Harry Castor of Wichita went to 
Washington for the inauguration and for- 
got to come home. Harry likes big crowds 
and busy places. 

Kenneth L. Briggs, out of government 
service, has located and opened an office at 
Winfield, Kan. Good luck to a new lawyer. 

Bill Norton, formerly with Doc Burch at 
Wichita, went over to the Depew and 
Stanley office after Doc went in the Kansas 
Supreme Court. This leaves Arnold Todd 
by himself. 

Looks like there will be a big statewide 
Institute at Wichita for two days, February 
12 and 13. This is an all-day session as 
well as an all-night class too. Some very 
instructive talks and lectures are bein 
arranged for the benefit of all who attend. 

Tom Joyce is back in our vicinity now 
as General Council for the Treasury Dept. 
Procurement Division with offices at Kan- 
sas City, Mo. 

Lt. Col. Paul Schmidt has been in Alaska 
for three years, was home for Christmas, 
and is now at Hot Springs for reassign- 
ment, leaving Wichita early in January. 

Milton Zacharias now rates a captain 
and is now stationed down at Childress, 
Tex., Bombing School as Judge Advocate. 

Garner Shriver is stationed at Coronado, 
Calif., in the Amphibious Division of a 
Navy unit. 

Ed Arn, Lieutenant (jg), is on an air- 
craft carrier in the South Pacific. Ed was 
home just before Christmas. 

Mack Bryant is now rated colonel in the 
Infantry and is somewhere in the vicinity 
of Holland, Belgium or France. 
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At the Parsons meeting October 25, 1944, the fourteen counties listed organized 
the Southeast Kansas Bar with officers and directors as listed: 


Office Name 
President 
Vice President 


Secretary-Treasurer 


A. L. Foster 
Dallas Knapp 
John N. Moore 


Address 


Parsons 
Coffeyville 
Parsons 


COMMITTEE ON CONSTITUTION AND By-Laws 


Chairman 
Member 
Member 


Judge V. J. Bowersock 
Kirke C. Veeder 
Elmer W. Columbia 


Columbus 
Independence 
Parsons 


DIRECTORS 


Judicial 

District 
6th 
6th 
7th 
7th 
11th 
13th 
13th 
13th 
13th 
14th 
16th 
37th 
38th 


County 


Bourbon 
Lynn 
Neosho 
Wilson 
Cherokee 
Butler 
Chautauqua 
Elk 


Montgomery 
Labette 


Allen 
Crawford 


The boys report great and lasting bene- 
fits from the association and contacts made 
at these meetings, and are particularly in- 
terested in the Institutes provided by the 
ever-ready Chairman Kirke Veeder of 
Independence. 

As I say, the boys down Southeast and 
the boys in the Mid-Kansas, Southwest 
and Northwest Associations are so enthu- 
siastic over their own meetings, I think it 
would be nice if the Northeast would get 
together and form an Association to come 
down and include Johnson and Wyandotte 
Counties, then have the Southeast include 
Miami, Franklin and on west from there. 
My thought is to get all of the counties 
interested in smaller groups that in turn 
would be an integral part of the State 


group. 

Enos Hook is still in Italy, as far as I 
know, in a replacement center. If he sees 
this article I hope he can find time to write 
me a letter about that trip he took to Cairo, 
Egypt, on his last leave. 

Paul Jorgenson was home on leave a few 
days ago. The Wichita boys were glad to 
see him. 


Name 
Glenn Louderback 


Robert Allen 

Judge LeRoy Bradfield 
E. B. Morgan 

W. W. Calkins 

Judge Carl Ackerman 
Hubert Horning 

Pat Podroja 

Dallas Knapp 

Earl Bohannon 

Frank W. Taylor 
Sylvan Bruner 


Address 
Fort Scott 


Chanute 
Neodesha 
Galena 

EI Dorado 
Sedan 
Howard 
Eureka 
Coffeyville 
Parsons 
Tola 
Pittsburg 


Irish Garrity rates lieutenant colonel and, 
I hear, is somewhere on the Western Front. 
He wrote Bill Hook, stating the war was 
not over yet. I hope he doesn’t know what 
he is saying. 

Frank Steinkirchner, now a lieutenant, 
was here for a few days, telling the boys 
about the fighting in the South Pacific. 
What he says mostly coincides with Sher- 
man’s definition of war. Frank is in the 
Air Corps. 

The Wichita Bar holds its annual meet- 
ing February 3 at the Hotel Lassen. This 
is the meeting where the boys let their hair 
down. The more important as of the 
year’s work by the present officers is the 
adoption of a recommended fee schedule, 
and recommendations for title standards so 
8 | gotten up by Chairman Wilber Jones 
and his committee consisting of Lester 
Morris, Martin Shearer, T. V. McCluggage, 
Z. Wetmore and Ben Alford. The boys 
are to be congratulated. 

There have been seven members of the 
Wichita Bar die during Wade's year as 
president. They are as follows: Charlie 
McCorkle, A. D. Zook, Walter Blake, 





278 


C. A. Brooks, Tom Elcock, Victor Rogers, 
and Ellis Clark, lately of Hutchinson. 

This Wichita dope was gotten up for me 
by Wade Wightman, to whom I am in- 
debted. I wish the other County Associa- 
tions would give me some dope on their 
counties. 

Art Stickel, Assistant County Attorney 
in Duke Meyers’ office at Topeka, — 
dead several days ago. It is thought a 
heart ailment was the cause. 

Harry Crosswhite, late of the Social Se- 
curity and Welfare office located at Topeka, 
has gone up to Holton to take over Al 
Cole’s office. 

Harry Darby threw a dinner at Topeka 
for about 300 guests including the — 
lature which means the lawyers. Adm. 
Carpenter of the Navy made a talk and 
told the guests about some of the Naval 
engagements in the South Pacific. Ben 
Hegler went up from Wichita as a repre- 
sentative of the Wichita Council of Navy 
League of the United States. Ben had a 
lot to say about the occasion. 

Ike Stearns just got back from Texas 
where he visited his son-in-law in the 
service. 
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Ben and Fred Bonner are revamping the 
office and hope to, on completion, be up in 
the class of “better furnished offices” in 
Kansas. The boys are going to town. 

It is rumored that Randolph Carpenter 
is slated for the next D. A., taking the 
place of George West. 

Al Cole attended the Navy League din- 
ner at Topeka January 30, coming out from 
Washington. 

Col. Wilford Reigle of Emporia met his 
son, a Marine, on some island in the South 
Pacific the day before Christmas. The 
colonel had a lot to say about the situation 
in a letter to Jack Stiles at Wichita. Jack 
intended to send me the letter to pub- 
lish but up to this moment I have not 
received it. 

Jack Morse, formerly of Mound City, is 
an instructor at Ann Arbor, in the Judge 
Advocate School. Dick Kirkpatrick said he 
had heard from Jack. 

I met Bill Wagner, Bert Church and 
their wives on Grand Ave. in Kansas City 
one day early in February. First time I 
have seen Bill Wagner; he says he likes 
the Army and the work. 
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How does it feel to practice law after 20 
years on the bench? Are you happy? Isn't it 
good not to be running for office? These and 
many other questions. Wish I could answer 
them all fully and honestly. 

* 


In the Christmas mail was a card from Cali- 
fornia, sent by a party who some years ago lost 
a court case tried before me and later won in 
the Supreme Court. The card said, “Confucius 
him believes that big honorable judge should 
study more and sleep less on Bench. Thanks 
for the Supreme Courts.” 

* 

Rip Van Winkle took a long sleep too. 
Times changed, so did people and even the dogs 
were not the same. Well if ‘honorable judge’ 
sleeps on bench is it any wonder that when he 
wakes after many, many moons that he finds 
strange things about. Almost at once he plunges 
into the deep, dark passages of a code that is 
supposed to guide the living into the inheritance 
from the dead. Of course the roads are all nicely 
marked and as easy to follow as the five corners 
so common in Denver or Detroit. And things 
are so simple now compared with what they 
were, say twenty years ago. And it’s a joy to 
learn these new passageways. Or maybe it’s the 
new corporation laws that first appear in the 
offing. Does it take three or five, and must they 
be adults, to start such an entity? Well there 
just isn’t space nor time to delve into these mat- 
ters. But next time, we hope (notice the we) 
to give some of the answers. In the meantime, 
more Beatitudes of Bench and Bar. 

w 

Webster in his number one definition of 
“Beatitude” says it is “Felicity of the highest 
kind.” 

vw 

Blessed are they who diligently and forth- 

withly attend a client's affair for many others 


shall follow the tracks of that client to the 
lawyer's office door. Did you ever lose a client 
by procrastination? If you did not you are either 
a model of virtue or a lucky man. Would it be 
too much to say that procrastination is the great- 
est bane of our profession? Here is an actual 
conversation heard recently on a bus (you hear 
everything on a crowded bus), “How are you 
getting along with that case down in court?” 
“Gettin’ along. Did you say along? Oh fine! 
Mr. Blank, my lawyer, told me he would have 
the case up in sixty days. It ran two years. All 
I could hear from him was ‘I will need a little 
more money. Another motion to argue you 
know.’ Well I took it on myself to look into 
the matter. I found that only one motion had 
ever been filed, that the lawyer had it continued 
months at a time, that the judge had plenty of 
time to hear the motion or the case either. Me? 
I just went down to see that party, paid him 
five hundred dollars I didn’t owe him. Then 
I went and cussed the lawyer and fired him and 
heaven help me if I ever hire another lawyer to 
ruin me.” Well, the lawyer didn’t merely lose 
a client. He lost the confidence of a lot of peo- 
ple. He gave the legal profession a black eye. 


® 


Blessed are the peacemakers for they shall be 
adjudged the saviors of the nation. 

If you were asked the greatest danger facing 
our nation you would perhaps have a prompt 
and easy reply. If you said war from the outside 
you would get a quick denial. If you said strikes 
you would have considerable support. If you 
said racial questions you would have an inter- 
ested hearing. If you said centralization of gov- 
ernment the response would be loud and maybe 
vociferous. 

Actually are these the real roots of the mat- 
ter? Perhaps one ought to study history as well 
as current events. Have any great nations or 


races, save Assyria, been destroyed by war or 
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by racial disturbances? Even India continues 
with all its problems of race and religion. Cen- 
tralization of government has not as yet de- 
stroyed a nation although we hope it may soon 
be the end of Japan and the paralysis of Nazi- 
land. Strikes and agrarian revolts in times past 
have caused great destruction. 

But woe unto our nation if it loses its homes. 

No greater opportunity could be envisioned 
than that facing the lawyers of the country in 
saving homes. A broken home means criminals 
among the young, loss of population, drink, 
lewdness, loss of ambition to accomplish and to 
live, degradation of morals, loss of honor and 
honesty and destruction of decent society. 

Why can home not be a realm of peace? Such 
a place as shall help the world so we shall not, 
in the turmoil of war, long for that sanctuary so 
inspiringly turned to verse by Nell K. A. Foster. 


I dreamed all mortals wielded without cease, 
Keen tools of plenty for the common good. 
There was no greed, the kindly multitude 
Forever plied the gentle arts of peace. 
I wakened to reality. Mad scenes 
Of savage bloodshed pass across my mind, 
Knowledge in league with death, and human- 
kind 
Crushed to the earth by its own vast machines. 
I must look to the ivory moon tonight 
For escape and respite. Only calm and light 
Reign on those hills carved on the upper air. 
Upon that shining sphere none strains for 
wealth. 
Intelligence does not destroy itself, 
There is no evil, for no men are there.” 
* 


Blessed is the lawyer who never betrays the 
confidence of the judge, for lawyer atid judge 
shall be joined as one in mutual esteem and 
spirit. 

* 

Blessed is the lawyer who remembers that he 
is of the west, for he shall be a true repre- 
sentative of its greatness. 

w 


Edward M. Miller gives us a description of 
our heritage. 

“The newcomers to the west were to find need 
of all their resources. Nature decreed the west 
should be desolate and beautiful and tough — 
and the beauty should be that of the bold sweep- 
ing stroke. 

“As an individual the westerner is easy-going, 
casual, and not given to the furrowed brow. His 
affection for nature is tremendous, and he counts 
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hunting and fishing the finest of all pastimes. 
He is well disposed toward his fellow-men. 
Friendliness is given as a matter of course and 
without reservations. The westerner’s candor is 
immense — what he thinks, he says, and expects 
you to reply in kind.” 

* 


Blessed are the pure in thought for they shall 
lie down at night with a clear conscience. 

I heard a lawyer say, ‘‘I hope the judge doesn’t 
tie me up in his findings of facts.” ‘What do 
you mean?” I asked. He rejoined, ‘I hope the 
judge doesn’t decide against me and then warp 
his findings to fit his desires.” It was a little of 
a mental shock. Like a flash the mind struck 
back to a suggestion made by the writer of 
Fireside Chats that at the conclusion of the evi- 
dence in a court case the judge retire to his 
chambers and write his findings of fact, submit 
them to the attorneys, and then request briefs 
and suggested conclusions of law. 


* 


Blessed are judges who patiently listen to long 
and tedious arguments, while their mind’s eyes 
are fixed on more pleasant things, such as fishing 
and golf, for they shall be esteemed as learned 
and just judges. 

Does that need any further comment? Such 
judges are universally believed to have judicial 
minds. If clients are present they are deeply im- 
pressed with the ability of their lawyers to hold 
the undivided attention of the master mind of 
the occupant of the bench. One thing always 
seems to stand out in the writer’s mind. The 
late Senator Long was painstakingly and care- 
fully presenting the law to a judge, who seemed 
to be restless and who impatiently opened the 
statute book and thumbing to a certain page be- 
gan to read diligently. The Senator hesitated 
while perspiration poured from his brow, for it 
was a hot June day and the case was most im- 
portant. Turning to his associate, I think it was 
Mr. Austin Cowan, he asked, ‘Do you suppose 
the judge has found some law we do not know 
about?” At just that moment the judge nudged 
a lawyer standing at the end of the bench and 
in a perfectly audible whisper asked, ‘““Where is 
that statute about filing my declaration for re- 
election?” 

* 


Blessed is the law, for it shall try men’s intel- 
lects. 

The pursuit of the law is a magnificent hunt. 
There is much game in the fields and woods. It 
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is just as much sport to warily stalk the uncer- his chosen taskmaster or one can be of those 
tain principle of law and finally bring it to bay referred to in The Marriage of Heaven and Hell 
as to follow the fox hounds of Virginia. One in these lines, “Here and there I saw one 
can be a gentleman or no, as suits one’s fancy. savourly picking the flesh of his own tail.” Oh, 
One can feel satisfaction in worthy service to woe! Oh, woe! 


vWvY 
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HELPING TO 
FINISH THE JOB 


Thousands upon thousands of vital war calls go over 
the Long Distance wires every day and night. Sometimes 
there’s a rush on certain lines. When your call is on a 
crowded circuit, you will help Long Distance keep 
things moving #f you'll co-operate when she says, “Please 
limét your call to 5 minutes.” 
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It Pays To Know 
The Facts 


Today, check your cases and statutes care- 
fully. Developments with far-reaching 
effects are occurring. 


Action based on hopes, or action based 
on inadequate facts will probably prove 
costly, but action based on all available 
facts, intelligently analyzed and interpret- 
ed, will produce results. 


Shepard’s Citations gives you all the essen- 
tial facts about each case and statute—and 
interprets them for you. 


You Can’t Get Along Without It! 


Shepard’s Citations 


The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1944, by The Frank Shepard Company 
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‘Fortifying Your R rie 


Turn to any case decided by your own 
State Court. 


Can you instantly determine whether 


the Supreme Court of the United 
States has passed upon the same 


question. 


Today you can do just that — thru the 
magic of the Key Number — one of 
the exclusive features of the new 


“West” 


United States Supreme Court Digest 
now being used by thousands. 





Ask for further details of this and the other outstand- 
ing features of the set, as well as particulars of the 
remarkably low price and easy terms on which it can 
be obtained. 


West Publishing Co. St. Paul 2, Minn. 














The ALL-GAS KITCHEN 
Will Be Worth Waiting For 


After Uncle Sam settles the 
war he will then permit build- 
ing of the new All-Gas Kitch- 
ens. All units will fit in har- 
mony like in the above pic- 
ture. Your cooking will be 
easier, cleaner and cooler 
than you ever dreamed pos- 
sible. Put a new Roper Gas 
Range and a complete All- 
Gas Kitchen on your postwar 
shopping list. 


THE GAS SERVIC 


Natural Gas for home and industry 
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FEATURE 
ATTRACTION! 


The Famous 


COFFEE 
SHOP 


WALTER SCHIMMEL 
Manager 
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Reddy Kilowatt s QU\Z CORNER 


Professor Reddy (Putz) Kilowatt askse 
EVERYBODY KNOWS THAT 


THE COST OF ELECTRIC 
SERVICE HAS GONE DOWN... 
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WHAT'S THE CORRECT ANSWER? 


Don’t look now—make your guess first! Then look at answer below 
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KANSAS 3 () ELECTRIC COMPANY 


Llactrisity is Cheaper 











RULE OF LAW 


BATTLE is not the only place where the amount and accuracy 
of striking power tells the story of defeat or victory. e Democ- 
racy’s power over the imagination and hearts of men springs to a 
large extent from the acceptance of its peoples of the thousands of 
rules of law which govern their conduct. Extension of democracy 
will mean acceptance of many of its rules of law. e Every lawyer 
prides himself on his skill in using these rules of law to secure a 
just result. Apart from any question of securing a livelihood, there 
is a thrill in mastering a legal question. e The task of mastering 
a legal question is made easier by the use of American Jurispru- 
dence. This modern text treatment of the more than four hundred 

titles in the law furnishes: 

1. Well-stated rules, many of them in the exact language 
of the cited cases. 


A statement of the reason for the rule without which a 
full understanding would be impossible. 


Well-illustrated exceptions which guard against im- 
proper application. 


Cautions as to limitations Inherent in the rule itself, 


Put the power of American Jurisprudence to work for you in your 
office. You will find in it a powerhouse of ideas which will help 
you solve your legal problems. e Write either publisher to fur- 
nish you a brochure describing this standard set. 


BANCROFT-WHITNEY €0., Sen Francisco 2, California 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 3, New York 











ADVERTISING 


lppearance is Mora 


ARROW SHIRTS 


“fT HE Place To Go For The 
4 Brands You Know! 


KNOX HATS 


AY 


CLOTHING COMPANY 
HART-SCHAFFNER-MARX TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 








Speaking of Teusts... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The Central National “Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 
at the Jayhawk; Topeka’s newest and finest hotel. 


* 300 Modern attractive ° Convenient, Easy to find 
rooms Location 


* Air Coadisioned Cotes * Reasonable, moderate rates 


Shop and Dining R e fonction Banquet and Ball 
* Garage and eg in Room Facilities — Roof 
connection Garden 


HOTEL JAYHAWK TOPEKA 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


ee OF 


Barney L. Allis, President Frank L. Ripple, Manager 

















